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District Court of the United States 
For the Northern District of California 
Southern Division 


No. 34909 S in Bankruptcy 


In hs Matter of 


JOSEPH LOUIS SCARDINO 
Bankrupt 


ORDER OF ADJUDICATION AND 
REFERENCE, ETC. 


At San Francisco, in said District, on the 30th 
day of April, 1942. 

The Petition of Joseph Louis Seardino filed on 
the 29th day of April, 1942, that he be adjudged a 
bankrupt under the Act of Congress relating to 
Bankruptcy, having been heard and duly consid- 
ered; and no opposition being made thereto 

It Is Adjudged that the said Joseph Louis Sear- 
dino is a bankrupt under the Act of Congress relat- 
ing to Bankruptcy. 

It Is Ordered that the above-entitled proceeding 
be, and it hereby is referred to Burton J. Wyman, 
one of the Referees in Bankruptcy of this Court, to 
take such further proceedings therein as are re- 
quired and permitted by said Act, and that the 
said Joseph Louis Seardino shall henceforth attend 
before the said Referee and submit to such orders 
as may be made by him or by a Judge of this Court 
relating to said bankruptcy. 

It Is Further Ordered that all notices required to 
be published in the above-entitled matter, and all 
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orders which the Court may direct to be published, 
be inserted in Burlingame ‘‘Advance-Star’’ a 
newspaper published in the County of San Mateo, 
State of California, within the territorial district of 
this Court, and in the County within ‘which said 
bankrupt resides. aes | 
Dated April 30, 1942. 
A. F. St. SURE 
District Judge 


[Endorsed]: Filed Apr. 30, 1942. [1*] 


—_——_—_—_—— 


In the Southern Division of the United, States 
District Court for the Northern District | 
of California | 


No. 34909-S In Bankruptcy 


In the Matter of. 


JOSEPH LOUIS SCARDINO 
Bankrupt 


CERTIFICATE AND REPORT OF. REFEREE 
ON PETITION FOR REVIEW OF REF- 
EREE’S ORDER OF SEPTEMBER 15, 1948 


To Honorable A. F. St. Sure, United States Dis- 
trict Judge for the Northern District of Cali- 
fornia: 

I, Burton J. Wyman, one of the referees in bank- 


*Page numbering appearing at foot of page of origina) certified 
Transcript of Record. 
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ruptcy of this court, and the referee in charge of 
this proceeding respectfully certify and report 
that: 

This matter comes before the court on the follow- 
ing verified petition for review filed in the above 
entitled proceed- [2] ing by Max H. Margolis, Esq., 
on behalf of G. S. Hayward, the trustee of the 
estate of the above-named bankrupt: 

‘‘Now comes your petitioner G. S. Hayward and 
respectfully represents: 

‘“‘That the above named Bankrupt filed his volun- 
tary petition in Bankruptcy on April 29, 1942, and 
was duly adjudicated a Bankrupt by the above en- 
titled court on April 30, 1942. That thereafter and 
on May 21, 1942, your petitioner was duly appointed 
Trustee of the estate and effects of said Bankrupt, 
and ever since said date she has been and now is the 
duly appointed, qualified and acting Trustee of the 
estate and effects of said Bankrupt. 

“That on April 2, 1948, petitioner filed her duly 
verified petition for an Order to Show Cause to is- 
sue requiring the therein named Respondents H. E. 
Casey Company and San Mateo Feed & Fuel Co., to 
appear and show cause before said Referee in Bank- 
ruptey, why an order should not be made directing 
said Respondents to turn over, to petitioner as such 
Trustee, certain money paid to them and each of 
them by the Bankrupt within four months of the 
filing of his petition in Bankruptcy, on the ground 
that said payments constituted voidable preferences. 
That said Respondents respectively filed their duly 
verified answers to Trustee’s said petition and ap- 
peared pursuant to said Order to Show Cause before 
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“That a hearing thereon was had on April 12, 
1943, before said Referee in Bankruptcy and the 
matter was thereafter submitted on briefs filed in 
these proceedings. ‘That said Referee in Bank- 
vuptey on September 15, [3] 1948, made his Order 
denying the prayer in said petition, i the manner 
following: 


‘(Title of court and cause) 


‘(ORDER ON PETITION OF TRUSTEE AND 
ORDER TO SHOW CAUSE BASED THEREON 


‘¢ ‘This matter comes before the court on the peti- 
tion of G. S. Hayward, the trustee of the estate of 
the above-named bankrupt, represented by Max H. 
Margolis, Esq., the order to show cause based upon 
said petition, the answer of San Mateo Feed & Fuel 
Co., a corporation, represented by F. E. Hoffmann, 
Esq., the answer of H. E. Casey Company, repre- 
sented by Hugh F. Mullin, Jr., Esq., and the evi- 
dence taken upon said petition, order to show cause 
and said answers. The matter having been sub- 
mitted on briefs, and the briefs having been filed 
and considered by the court in connection with the 
allegations of the petition, the answers thereto, and 
the evidence offered and received in connection 
therewith, and the court being fully advised in the 
premises, finds that no proof has been offered 
and/or received showing that, at the time either of 
the assignments referred to in said petition was 
made bv said bankrupt, the aggregate of the prop- 
erty of said bankrupt, exclusive of any alleged prop- 
erty which said bankrupt may have conveyed, trans- 
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ferred, concealed, removed or permitted to be 
concealed or removed, with intent to defraud, hinder 
or delav his creditors, if such said bankrupt did, 
then was not, at a fair valuation, sufficient to pay 
his debts. 

‘*“Upon the record presented herein, the court 
conchides as a matter of law that such trustee, upon 
the petition and order to show cause now before the 
court, [4] is not entitled to a turn-over of any part 
of the money referred to in either of the assign- 
ments referred to in said petition. 

‘¢*Tt, Therefore, Hereby Is Ordered, Adjudged 
And Decreed that the trustee’s said petition be, and 
it is, Dismissed, and that the order to show cause 
based thereon, be, and it is, Discharged, without 
prejudice, in each instance, to said trustee’s, within 
ten (10) days from date hereof, taking such further 
steps as said trustee may be advised in connection 
with cach of said assignments, by virtue of the pro- 
visions of Section 70(e) of the Bankruptey Act. 


Dated: September 15, 1943 
BURTON J. WYMAN 
Referee in Bankruptcy’ 


“‘That said order is erroneous and petitioner is 
aggrieved thereby in the following particulars : 

‘That to permit said order to stand would un- 
justly deprive Bankrupt’s remaining creditors of 
their fair and equitable share in the assets of his 
estate, and unjustly enrich Respondents. 

“hat there is sufficient testimony in the record 
to support a finding of the Bankrupt’s insolvency. 
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The record is replete with uncontradicted testimony 
showing facts and circumstances from which the 
court could and should have drawn the inference of 
the Bankrupt’s insolvency at the times the several 
preferences were made to the Respondents. ‘The 
manner 1n which the preferences were obtained, the 
activities of Respondents and their respective 
agents, and the information they and each of [5] 
them were in a position to ascertain and m fact did 
ascertain, all tend to support the Bankrupt’s insol- 
vency. 

‘“To supplement and further support the fact of 
Bankrupt’s insolvency, your petitioner respectfully 
makes the following offer of proof: 

‘*Petitioner offers to prove: 

‘1. That within four months of the filing of 
Bankrupt’s petition herein, and more ‘particularly 
between December 30, 1941, and the date upon which 
he filed said petition, April 29, 1942, and upon each 
and every intervening day, the aggregate of all 
Bankrupt’s property, exclusive of the total sums 
conveyed by him to the Respondents herein, was not, 
at a fair valuation thereof, sufficient to pay his 
debts. 

‘2. That Respondents actually knew Bankrupt’s 
financial condition was such that in January, 1942, 
he was compelled to and did close his business and 
had no money or property with which to pay all of 
his outstanding debts; that this condition existed 
not only at the time of the closing of the same, but 
also continually for more than one month prior 
thereto and continually thereafter up to and inelud- 
ing April 29, 1942. 
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‘3. That Respondents had reasonable cause to 
beheve Bankrupt was insolvent within the meaning 
of the Bankruptcy Act, at the times they received 
said payments. 

‘4. ‘That by the very manner in which Respond- 
ents obtained the preferential payments, and their 
activities leading up to their acquiring said pay- 
ments, Respondents knew they were obtaining 
preferences. 

‘‘That said offer of proof is supported by the affi- 
da- [6] vit of Joseph Louis Scardino, the Bankrupt 
herein, and the same is hereto attached and made a 
part hereof. 

‘It is respectfully urged that these proceedings 
be certified to the United States District Court 
Judge, as in such cases made and provided, for a 
consideration of said order and the same be re- 
versed, or in the event said United States District 
Court Judge should, under all of the facts and cir- 
cumstances contained in the record and upon the 
consideration of those herein set forth, deem it 
proper in the premises that this matter be remanded 
to the Referee, then the record herein and the pro- 
ceeding thereunder be returned to said Referee with 
instructions to take such further and other proceed- 
ings in accordance with Section 2.2(10) of the 
Bankruptcy Act, as may be proper in the premises. 


‘*Wherefore, your petitioner prays for a review 
of said Order by the United States District Court 
Judge, and upon the consideration thereof. said 
Order be reversed, or should it appear to said 
United States District Court Judge that this matter 
is within the purview of Section 2.a(10) of the 
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Bankruptcy Act, and should said Judge deem it 
proper, then the record herein be returned to the 
Referee with instructions for further proceedings 
as may be appropriate in the premises, and for such 
other and further order for which no previous ap- 
plieation has been made. 
“G. S. HAYWARD 
‘* Petitioner 
“MAX H. MARGOLIS 
“Attorney for Petitioner [7] 


‘“‘United States of America 
“‘Northern District of California 


“City and County of San Francisco—ss. 


‘““G. S. Hayward, being first duly sworn, deposes 
and says: 

‘‘That she is the petitioner named and deseribed 
in the foregoing petition; that she has read the peti- 
tion, knows the contents thereof and hereby makes 
solemn oath that the statements contained therein 
are true to the best of her knowledge, information 
and belief. 

“G. S. HAYWARD 


‘‘Subseribed And Sworn to before me this 24th 
day of September, 1943. 
“BURTON J. WYMAN 

‘Referee in Bankruptcy 

“MAX H. MARGOLIS 
1650 Russ Building 
SU tter 3866 
San Francisco, California 

‘‘Attorney for Trustee [8] 
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‘In the Southern Division of The United States 
District Court, for the Northern District of 
California. 


No. 34909-S—In Bankruptcy 


In the Matter of 


JOSEPH LOUIS SCARDINO 
Bankrupt. 


“ARFIDAVIT OF JOSEPH LOUIS SCARDINO 


‘‘United States of America 
‘‘Northern District of California 
“City and County of San Francisco—ss. 

‘‘Joseph Louis Scardino, being first duly sworn, 
deposes and says: 

‘That I am the person named and described in 
the above entitled proceedings; that I filed my duly 
verified, voluntary petition herein on April 29, 1942, 
and was duly adjudicated a bankrupt by the above 
entitled Court on April 30, 1942. 

‘‘That for many months prior to February 16, 
1942, my business as a plaster-contractor was stead- 
ily getting worse and a short time prior to that date, 
I called upon my attorney for counsel and advice re- 
garding my general business affairs and the pres- 
sure being exerted upon me by several of my credi- 
tors, discussed with him the matters covering certain 
tax liabilities and the possible filing of a voluntary 
petition in bankruptcy, and left with him for in- 
spection whatever books, records, papers and docn- 
ments I then had, a portion of which had thereto- 
fore been placed for sake keeping in a friend’s gar- 
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age under lock and key and when the door of the 
same was inadvertantly left unlocked said portion 
of said records were chewed up, mutilated and des- 
troyed by a dog. That my attorney prepared my 
said voluntary petition and the accompanying 
schedules which I verified under oath on said Feb- 
ruary 16, 1942, and the same were duly filed as 
aforesaid on April 29, 1942. ‘That for some time 
prior to said February 16, 1942, and up to and in- 
cluding said April 29, 1942, my attorney conducted 
negotiations with creditors to whom I was indebted 
for wage claims and with other creditors to whom 
I was, and continued [9] to be indebted for various 
taxes, all tending toward the settlement and liquida- 
tion of the same but. without effect. 

‘‘That during the conferences had with my attor- 
ney, and within four (4) months of the filing of my 
said petition, I informed him that I was being hard 
pressed by certain of my general creditors and was 
requested to and did make substantial payments to 
H. E. Casey and Company, and San Mateo Feed ¢& 
Fuel Co., also that they and each of them requested 
me to execute certain assignments conveying mon- 
eys due to me from one of my general contractors, 
and when I informed him that by virtue of said as- 
signments and the payments made to them, their 
respective claims would be paid in full, and that 
there might possibly be a credit coming to me, I was 
advised that their names need not be listed in my 
schedules among the unsecured creditors or other- 
wise. 

“That within four (4) months of the filing of my 
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said petition, and more particularly between Decem- 
ber 30, 1941 and March 12, 1942, inclusive, said San 
Mateo Feed & Fuel Co., received the total sum of 
$1025.35 from me and from persons who were in- 
debted to me in my operations as a plaster-contrac- 
tor; and during said four (4) months period, and 
more particularly on or about January 20, 1942, and 
between February 18. 1942, and about March 14, 
1942, said H. E. Casey and Company received the 
total sum of $2534.76 from me and from persons 
who were likewise indebted to me in my operations 
as a plaster-contractor; that during said times and 
on each of said dates respectively, the total fair 
market value of all my property, both rea] and per- 
sonal, not including the aforesaid amounts paid to 
said creditors, was not sufficient to pay all of my 
debts. That on each [10] of said dates the total of 
all my debts, exclusive of the amounts owed to said 
ereditors herein named, was the approximate sum of 
$3227.42. That on each of said dates the fair mar- 
ket value of all of my assets did not exceed the sum 
of $850, made up of the following: an unimproved 
piece of real property located at 9th and Bayshore 
Highway, San Mateo, California, standing of record 
in my name and the name of my wife, Nettie Sear- 
dino, as joint tenants, the fair market value of 
which was $250; a 1935 Chevrolet Truck. (1-1/2 
Tons), the fair market value of which was $150; 
eash on deposit with the Bank of America N. T. & 
S, A., San Mateo Braneh, San Mateo, California, in 
the approximate sum of $50, held under a writ of 
attachment which was levied more than four (4) 
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months prior to the filing of my said petition, and 
which was paid over to the State Compensation In- 
surance Fund on or about April 20, 1942, ‘pursuant 
to a writ of execution issued out of the suit brought 
against me by said Fund; my tools, plaster boards, 
two water hoses, two hoes, mortar boards, mixing 
box, and mixed tools, the fair market value of which 
was $400, and which I claimed exempt. 

“That during said four (4) month period and for 
many months prior thereto the credit managers of 
both of said creditors called upon me frequently and 
T advised them of my insolvent condition. Notwith- 
standing, they arranged with my general contrac- 
tors that all moneys which were due and owing to 
me should be paid by checks drawn payable to 
me and them respectively, all without my consent 
and against my wishes and instructions. 

‘“‘That I ceased operating my business as a plas- 
ter-contractor during the latter part of January, 
1942, due to my financial inability to carry on the 
same, and this [11] fact, was at the time, well 
known to both of said creditors. That for at least 
thirty (30) days prior to said latter part of Janu- 
ary, 1942, one Bud Murray, connected with said San 
Mateo Feed & Fuel Co., called on me twice and 
three times weekly regarding payment of my ac- 
count with his firm, and I repeatedly advised him of 
my financial condition and informed him that I in- 
tended to and did close my business in January, 
1942. 

‘Mhat at no time, nor upon any date, between 
December 30, 1941, and the date of the filing of my 
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petition in bankruptcy, on said April 29, 1942, was 
the aggregate of all of my property at its fair mar- 
ket value, exclusive of the sums conveyed to the two 
ereditors as aforesaid, sufficient in amount to pay all 
of my debts outstanding as of said time or times, 
date or dates. 

“JOSEPH LOUIS SCARDINO 


‘‘Subseribed And Sworn to before me this 23rd 
day of September, 1943. 
“LOUIS WIENER 
‘‘Notary Public In and for the City and County of 
San Francisco, State of California.”’ 


(See original of said petition, with exhibit at- 
tached thereto, and the original order of September 
15, 1943, handed up herewith as a part of this certi- 
ficate and report.) 


DISCUSSION BY AND OPINION OF 
REFEREE 


At the time I entered the complained-of order, I 
was of the opinion that, upon the evidence presented 
on April 12, 1943, [12] as such evidence is shown by 
the Reporter’s Transcript, (handed up herewith as 
a part of this certificate and report), there was no 
order which legally I could enter other than the 
one dismissing the trustee’s petition and discharg- 
ing the order to show cause based on said petition. 
However, with the record in its present state—and 
T refer particularly to the affidavit of the bankrupt 
attached to the aforesaid petition for review—I am 
of the opinion that the court, in the interest of 
equity and justice, particularly, so far as creditors’ 
rights are concerned, and also in the exercise of 
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sound discretion, is authorized by law to return the 
herein records, and the matters covered thereby, to 
me, as the referee in charge of these proceedings, 
with imstructions to take such further proceedings 
as are warranted in the premises. 

As legal justification for such procedure, see sec- 
tion 2a(10) of the Bankruptcy Act [11 USCA, 
§11a(10) ]. 


PAPERS HANDED UP HEREWITH 


The following papers are handed up herewith as 
a part of this certificate and report: 

(1) Trustee’s Petition for Turnover Order and 
Order to Show Cause on T'rustee’s Petition for 
Turnover Order; 

(2) Affidavit of Mailing Notice of Trustee’s Pe- 
tition for Turnover Order; 

(3) Answer of San Mateo Feed & Fuel Co., a 
Corporation to Trustee’s Petition for Turnover 
Order ; 

PayAniower of H. K. Casey Comp aay to Trustee’s 
Petition for Turnover Order; 

(5) Reporter’s Transcript of Examination Un- 
der 21(a) ; 

(6) Reporter’s Transcript of Hearing on Trus- 
tee’s Petition for a Turnover Order to Recover 
Preferences ; 

(7) T'rustee’s Memorandum on Petition for a | 
Turnover [13] Order to Recover Preferences ; 

(8) Memorandum in Opposition to Trustee’s 
Memorandum ; 
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(9) Letter dated May 13th, 1948, from Hugh F. 
Mullin, Jr., Esq., Attorney for H. E. Casey Co.; 

(10) T'rustee’s Closing Memorandum ; 

(11) Order on Petition of Trustee and Order to 
Show Cause Based Thereon ; 

(12) Petition for Review of Referee’s Order by 
United States District Judge, and 

(13) Affidavit of Mailing. 


Dated: September 30th, 1943. 
Respectfully submitted, 
BURTON J. WYMAN 
Referee in Bankruptey 


[Endorsed]: Filed Sep. 30, 1943. [14] 


A 


[Title of District Court and Cause. ] 


TRUSTEE’S PETITION FOR TURNOVER 
ORDER 


To the Honorable Burton J. Wyman, Referee in 
Bankruptcy: 


The petition of G. S. Hayward, respectfully rep- 
resents: 

That on April 29, 1942, the above named bank- 
rupt filed his voluntary petition in bankruptcy here- 
in, and on April 30, 1942 was duly and regularly 
adjudicated a bankrupt; that on May 21, 1942, 
petitioner was duly appointed Trustee of the estate 
and effects of the above named bankrupt, and there- 
after duly qualified and presented the Bond, re- 
quired of her as such Trustee, which was approved 
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by the Court; that ever since said May 21, 1942, 
petitioner has been and now is the duly qualified 
and acting Trustee in these proceedings. 

That on said April 29, 1942, the day of the filing 
of [15] bankrupt’s petition in bankruptcy herein, 
said bankrupt had assets consisting of moneys as- 
signed to H. E. Casey Company, 835 Woodside 
Way, San Mateo, California, in the sum of $2696.92, 
and moneys assigned to San Mateo Feed & Fuel 
Company, 850 San Mateo Drive, San Mateo, Cali- 
fornia, in the sum of $1279.47; that said assign- 
ments were made by said bankrupt to the respond- 
ents herein-above named within four (4) months 
of the filing of his petition in bankruptcy herein, 
without any consideration therefor, and petitioner 
alleges that upon the filing of bankrupt’s said vol- 
untary petition, said sums of $2696.92 and $1279.47, 
passed to the petitioner, as such Trustee herein, to 
be administered with the assets of this estate. 

That at the time of the assignments hereinabove 
referred to, said respondents knew bankrupt was 
insolvent and caused said bankrupt to make said 
assignments without any consideration therefor. 
That said moneys so received by said respondents 
are held by them without color of right or title 
thereto and petitioner alleges that she is entitled 
to the immediate possession of the same. 


Wherefore, petitioner prays for an order requir- 
ing the said H. EK. Casey Company and the said 
San Mateo Feed & Fuel Company to appear before 
the Honorable Burton J. Wyman, Referee In Bank- 
ruptcy, at his Courtroom, #609 Grant Building, 
7th & Market Streets, San Francisco, California, on 
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a day and at a time certain to then and there show 
cause, if any they or each of them have, why they 
and each of them should not be ordered to turn 
over to petitioner, as such Trustee the respective 
sums of $2696.92 and $1279.47 held by them to be 
administered in these proceedings, and for such 
other and further relief as may be just and proper 
in the premises, for which no previous application 
has been made. 
G. S. HAYWARD 
Petitioner 
MAX H. MARGOLIS 
Attorney for Petitioner [16] 


United States of America 
Northern District of California 
City and County of San Francisco—ss. 

G. S. Hayward, being first duly sworn, deposes 
and says: 

That she is the petitioner named and described in 
the foregoing petition; that she has read the peti- 
tion, knows the contents thereof and hereby makes 
solemn oath that the statements contained therein 
are true to the best of her knowledge, information 
and belief. 

G. S. HAYWARD 

Subscribed and Sworn to before me this 2nd day 
of April, 1943. 

BURTON J. WYMAN 
Referee in Bankruptcy 


[Endorsed]: Filed with Referee Apr. 2, 1943. 
[Endorsed]: Filed with Clerk Sep. 30, 19483. 
[17] 
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ORDER TO SHOW CAUSE ON TRUSTEE’S 
PETITION FOR TURNOVER ORDER 


Upon the reading, consideration and filing of the 
annexed verified petition of G. 8. Hayward, Trus- 
tee of the estate of the above named bankrupt and 
upon all the proceedings heretofore had herein, and 
good cause appearing therefor, 

It Is Hereby Ordered, that H. E. Casey Com- 
pany 835 Woodside Way, San Mateo, California, 
and San Mateo Feed & Fuel Company, 850 San 
Mateo Drive, San Mateo, California, appear and 
show cause, if any they or each of them have, 
before the undersigned Referee in Bankruptcy at 
his Courtroom located at #609 Grant Building, 
7th & Market Streets, San Francisco, California, 
on April 12th, 1943, at the hour of 2:00 P.M. of said 
day or as soon thereafter [18] as counsel may be 
heard, why they and each of them should not be 
ordered to turn over to the Trustee herein, the sums 
of $2696.92, and $1279.47 held by them respectively 
as more particularly described and referred to in 
said Trustee’s verified petition ; 

It Is Further Ordered, that said respondents 
bring with them all of their books, records, and 
documents covering the moneys received by them 
under and by virtue of the assignments referred to 
in said Trustee’s verified petition, including all of 
the information regarding the Notices of Comple- 
tion in connection with the receipt of said moneys 
under and by virtue of said assignments: 
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It Is Further Ordered, that service of this order 
and annexed petition be made upon said respond- 
ents, H. E. Casey Company, 835 Woodside Way, 
San Mateo, California, and San Mateo Feed & Fuel 
Company, 850 San Mateo Drive, San Mateo, Cali- 
fornia, by mailing copies thereof to said Respond- 
ents and to F. E. Hoffmann, Hsq., attorney for said 
latter respondent, 220—8rd Avenue, San Mateo, 
California, on or before April 2nd, 1943, be deemed 
good and sufficient service and the time for said 
service is hereby shortened accordingly. 


Dated: San Francisco, California, in said Dis- 
trict; April 2nd, 1943. 
BURTON J. WYMAN 
Referee in Bankruptcy 


[Endorsed]: Filed with Referee Apr. 2, 1943. 


[Endorsed]: Filed with Clerk Sep. 30, 1948. 
[19] 


es 


[Title of District Court and Cause. ] 


ANSWER OF SAN MATEO FEED & FUEL CO., 
A CORPORATION, TO TRUSTEE’S PETI- 
TION FOR TURNOVER ORDER 


Now comes San Mateo Feed & Fuel Co., a Cali- 
fornia Corporation, and for answer to Trustee’s 
Petition for Turnover Order, admits, denies and 
alleges as follows, to-wit: 

Said Corporation denies that on April 29, 1942, 
the day of the filing of bankrupt’s petition in- bank- 
ruptey herein, said bankrupt had assets consisting 
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of monies assigned to San Mateo Feed & Fuel Co., 
a Corporation, in the sum of $1279.47, or in any 
other sum, or at all; denies that said assignments 
were made by said bankrupt to said respondent 
within four months of filing bankrupt’s petition 
in bankruptcy, without any consideration therefor ; 
denies that said alleged sum of $1279.47 passed to 
said petitioner to be administered with the assets 
of said estate; denies that at the time of the al- 
leged assignments, respondents knew bankrupt was 
insolvent and/or caused said bankrupt to make 
said assignments without any consideration there- 
for, and in this connection alleges that on February 
17, 1942, said bankrupt did make certain assign- 
ments to respondent herein of certain monies, which 
Said monies were never paid to respondent pursuant 
[20] to said assignments; denies that said respond- 
ent received the money alleged to have been re- 
ceived in said petition, or any money at all pursuant 
to any assignments made by said bankrupt to re- 
spondent; denies that respondent holds any money 
received pursuant to any assignment; denies that 
the monies received by respondent from said bank- 
rupt are held by it without color of right or title 
thereto; denies that petitioner is entitled to the im- 
mediate possession of any monies paid by said 
bankrupt to respondent. 

Further answering said petition, respondent al- 
leges that said bankrupt did pay certain money to 
respondent upon an open book account, but not 
pursuant to any assignment, and in this connection 
alleges that said payments were made by said bank- 
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rupt and received by said respondent on account of 
goods, wares and merchandise furnished said bank- 
rupt by said respondent, and for a valuable con- 
sideration. 


Wherefore, respondent prays that petitioner’s 
order requiring San Mateo Feed & Fuel Co., a cor- 
poration, to turn over to petitioner as trustee, the 
sum of $1279.47 be denied, together with such other 
and further relief as to the court may seem proper. 

SAN MATEO FEED & FUEL 
CO., a corporation, 
By GEO. FERRIS 
Vice-president- Respondent 
F. E. HOFFMANN 
Attorney for Respondent. 
[21] 
State of California 
County of San Mateo—ss. 

Geo. Ferris, being duly sworn, deposes and says: 

That he is an officer of respondent, San Mateo 
Feed & Fuel Co., a corporation, to-wit, the vice- 
president thereof; and makes this verification for 
and on behalf of said respondent; that he has read 
the foregoing Answer and knows the contents 
thereof; that the same is true of his own knowledge, 
except as to matters therein stated upon informa- 
tion or belief, and as to such matters, that he be- 
lieves it to be true. 

GEO. FERRIS 


us. G. S. Hayward ue 


Subscribed and sworn to before me this 9 day 
of April, 1943. 
[Seal] F. E. HOFFMANN 
Notary Public in and for the County of San Mateo, 
State of California. 


[Endorsed]: Filed with Referee Apr. 10, 1943. 


[Endorsed]: Filed with Clerk Sep. 30, 1948. 
[22] 


[Title of District Court and Cause. ] 


ANSWER OF H. E. CASEY COMPANY TO 
TRUSTELR’S PETITION FOR TURNOVER 
ORDER 


Comes now H. E. Casey Company, a co-partner- 
ship, consisting of H. E. Casey and Angela EK. 
Casey, and for answer to Trustee’s Petition for 
Turnover Order, admits, denies and alleges as fol- 
lows, to-wit: 

Denies that on April 29th, 1942, the day of the 
filing of bankrupt’s petition in bankruptey herein, 
said bankrupt had assets consisting of monies as- 
signed to H. E. Casey Company, a copartnership, in 
the sum of Two Thousand Six Hundred Ninety-six 
and 92/100 ($2,696.92) Dollars, or in any other 
sum, or at all; denies that said assignments were 
made by said bankrupt to said respondent within 
four months of filing bankrupt’s petition in bank- 
ruptey, without any consideration therefor; denies 
that said alleged sum of Two Thousand Six Hun- 
dred Ninety-six and 92/100 ($2,696.92) Dollars 
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passed to said petitioner to be administered with the 
assets of said estate; denies that at the time of the 
alleged assignments, respondents knew bankrupt 
was insolvent and/or caused said bankrupt to make 
said assignments without any consideration there- 
for, and [23] in this connection alleges that on Feb- 
ruary 20th, 1942, said bankrupt did make certain 
assignments to respondent herein for certain 
monies, which were due said bankrupt from Conway 
and Culligan, building contractors, and further al- 
leges that said assignments were made in the ordi- 
nary course of business as conducted by this answer- 
ing respondent and others dealing in the same type 
of business as respondent in the community in 
which respondent operates his said business; denies 
that respondent holds any money received pursuant 
to any assignment, save and except the sum of Two 
Thousand Thirty-five and 89/100 ($2,035.89) Dol- 
lars; denies that the monies received by respondent 
from said bankrupt are held by respondent without 
color of right or title thereto, and in this respect 
alleges that said sums received by respondent by 
virtue of said assignments were received in the 
ordinary course of business of respondent, that 
there was consideration for said assignment, and 
further alleges that said bankrupt is indebted to 
respondent in the sum of One Thousand Thirty- 
one and 52/100 ($1,031.52) Dollars as a balance due 
on an open book account; denies that petitioner is 
entitled to the immediate possession of any monies 
paid by said bankrupt to respondent. 
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Further answering said petition, respondent al- 
leges that said bankrupt did pay certain monies to 
respondent upon an open book account, and that 
said payments were made by said bankrupt and re- 
ceived by said respondent on account of goods, 
wares and merchandise furnished said bankrupt by 
respondent and for valuable consideration. 


Wherefore, respondent prays that petitioner’s 
order requiring H. E. Casey Company to turn over 
to petitioner, as Trustee, the sum of Two Thou- 
sand Six Hundred Ninety-six and 92/100 ($2,696.92) 
Dollars be denied, together with such other and 
further relief as to the Court may seem proper. 

H. E. CASEY COMPANY, 
a co-partnership, 
By H. EK. CASEY 
HUGH F. MULLIN, JR. 
Attorney for Respondent [24] 


State of California 
County of San Mateo—ss. 

H. E. Casey, being first duly sworn, deposes and 
says: 

That he is one of the partners of H. E. Casey 
Company, a co-partnership, and that he makes this 
verification for and on behalf of said co-partner- 
ship; that he has read the foregoing Answer and 
knows the contents thereof, that the same is true of 
his own knowledge except as to matters therein 
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stated upon information or belief, and as to such 


matters he believes it to be true. 
H. FE. CASEY 


Subseribed and sworn to before me this 12th day 
of April, 1943. 
[Seal] HUGH F. MULLIN, JR. 
Notary Public in and for the County of San Mateo, 
State of California. 


[Endorsed]: Filed with Referee Apr. 12, 1943. 


[Endorsed]: Filed with Clerk Sep. 30, 1948. 
[25] 


[Title of District Court and Cause] 


ORDER ON PETITION OF TRUSTEE AND 
ORDER TO SHOW CAUSE BASED 
THEREON 


This matter comes before the court on the peti- 
tion of G. S. Hayward, the trustee of the estate of 
the above-named bankrupt, represented by Max H. 
Margolis, Esq., the order to show cause based upon 
said petition, the answer of San Mateo Feed & Fuel 
Co., a corporation, represented by F. E. Hoffmann, 
Ksq., the answer of H. E. Casey Company, repre- 
sented by Hugh F. Mullin, Jr., Hsq., and the evi- 
dence taken upon said petition, order to show cause 
and said answers. ‘he matter having been submit- 
ted on briefs, and the briefs having been filed and 
considered by the court in connection with the al- 
legations of the petition, the answers thereto, and 
the evidence offered and received in connection 
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therewith, and the court being [26] fully advised in 
the premises, finds that no proof has been offered 
and/or received showing that, at the time either of 
the assignments referred to in said petition was 
made by said bankrupt, the aggregate of the prop- 
erty of said bankrupt, exclusive of any alleged prop- 
erty which said bankrupt may have conveyed, trans- 
ferred, concealed, removed or permitted to be con- 
cealed or removed, with intent to defraud, hinder 
or delay his creditors, if such said bankrupt did, 
then was not, at a fair valuation, sufficient to pay 
his debts. 

Upon the record presented herein, the court 
concludes as a matter of law that such trustee, 
upon the petition and order to show cause now be- 
fore the court, is not entitled to a turn-over of any 
part of the money referred to in either of the assign- 
ments referred to in said petition. 


It, Therefore, Hereby Is Ordered, Adjudged and 
Decreed that the trustee’s said petition be, and it is, 
Dismissed, and that the order to show cause based 
thereon, be, and it is, Discharged, without preju- 
dice, in each instance, to said trustee’s, within ten 
(10) days from date hereof, taking such further 
steps as said trustee may be advised in’ connection 
with each of said assignments, by virtue of the pro- 
visions of Section 70(e) of the Bankruptcy Act. 


Dated: September 15, 1943. 
BURTON J. WYMAN 
Referee in Bankruptcy 


[Endorsed]: Filed with Referee Sept. 15, 1943. 
[Endorsed]: Filed with Clerk Sep. 30, 1943. 
[27] 
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[Title of District Court and Cause. ] 
Thursday, May 21, 1942 
General Examination 


Appearances: 
Renzo Turco, Esq., 
Attorney for Bankrupt. [81] 


JOSEPH L. SCARDINO 
Sworn. 


The Referee: Q. Where do you live? 


A. Menlo Park. 

Q. What address? A. 1038 Curtis Street. 

Q. What is your business? 

A. Plaster contractor. 

Q. Are you married? A. Yes. 

Q. Your wife’s name is what? A. Nettie. 

Q. Did you ever file any other petition in bank- 
ruptey ? A. No, sir. 


Q. Are you a citizen of the United States? 

A. Yes. 

Q. Do your schedules show the names of all of 
your creditors and the amounts due from you to 
them ? A. Yes, sir. 

Q. And do they show all of your assets, all of 
your property? A. Yes, sir. 

Q. Is anybody holding any property in trust for 
vou? A. No. 

Q. Has anyone died and left vou any money 
or other property? A. No, sir. 
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(Testimony of Joseph L. Scardino.) 

Q. Did you have a bank account within a year 
preceding the filing of your petition in bankruptcy ? 

A. No, sir. 

Q. Or did you have a safe deposit box within 
the same time? A. No, sir. 

@. Or within the same time have you trans- 
ferred any real property, any land? 

Be No, sir. 

Q. Did vou have any stocks, bonds, or securities 
of any kind whatsoever at the time you filed the 
petition in bankruptcy? A. No, sir. 

Q. Or did you have any interest in any auto- 
mobile at that time? A)” No, sir. 

Q. When was the last time you had an auto- 
mobile? [32] A. The wife had one last year. 

Q. She has not got it now? A. No. 

Q. She did not have it when you filed the peti- 
tion ? A. No. 

@. Did you have any interest in the automobile ? 

A. No, I have not. 

The Referee: Are there any creditors present 
who want to ask any questions? That is all. G.S. 
Hayward, Trustee, bond $100.00. 

(Witness excused.) [33] 
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Tuesday, January 26, 1942 
Examination under 21 (a) 


Appearances : 


Max H. Margolis, Esq., Attorney for Trustee; 

Julian Pardini, Esq., Attorney for Bankrupt; 

John J. Daly, Esq., Assistant Attorney Gen- 
eral, State of California; 

Esther B. Phillips, Assistant U. 8. Attorney, 
appearing for Collector of Internal Revenue. 


Mr. Margolis: Subpenas, Your Honor, were is- 
sued on the San Mateo Feed and Fuel Company. 
Is there a representative of that company here? 

The Referee: Apparently not. 

Mr. Margolis: There is a return of service on 
file, Your Honor. 

The Referee: Well, prepare a certificate of con- 
tempt. 

Mr. Margolis: I will make certain first. Is Mr. 
George Ferris here, of the San Mateo Feed and 
Fuel Company? 

Is Mr. Harold E. Casey here? 


HAROLD E. CASEY 
called for the T’rustee; sworn: 


Mr. Margolis: Q. Did you bring with you docu- 
ments and papers in connection with any transac- 
tions had with Mr. Seardino? 

A. I brought the ledger cards showing the dates 
requested, December. 

Q. May I see them, please? 

A. That is the original. 

Q. Did you bring with you any paper or docu- 


vs. G. S. Hayward om 


(Testimony of Harold E. Casey.) 
ment indicating an assignment of any kind from 
Mx. Seardino to the Casey Company ? 

A. We have one here. [34] 

Q. May I see it? Where is the original of this, 
do you know, AL. Casey ? A. That is it. 

Q. I mean the one bearing Mr. Seardino’s sig- 
nature ? 

A. JI don’t know. That is all that is in the file. 
This was honored and paid. 

Q. May I withdraw it from that file? 

A. Yes. 

Mr. Margolis: JI will read this into the record, 
Your Honor: 

‘February 18, 1942 

“Conway & Culligan 
Monadnock Building, 
San Francisco, California 


Attention: Mr. T. J. Culligan, Jr. 
“This will authorize you to pay to the H. E. 
Casey Company the balance due them for material 
on each job in the order in which it falls due. The 
amount of money I owe them is listed as follows: 


Job No. Amount 
1172 $ 28.64 
1142 67.40 
1149 204.97 
1112 219.12 
1139 ail al 
1140 65.63 
1143 42.22 


1138 31.85 
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1118 56.20 
1141 7.43 
1120 39.55 
1136 60.40 
1137 74.31 
Hale 191.05 
1132 122.03 
1133 119.71 
1134 48,31 
1130 200.29 
1165 228.68 
1129 180.82 
1127 16.07 

$2 035.89 


[35] 
‘* All payments made to H. E. Casey Company to 
be credited to my account. 
‘‘Very truly yours, 


J. L. Seardino 
445 Standish St., 
Redwood City, Calif. 
BVEIGNeSS.<. : «Sogn oe a 


Mr. Pardini: That is not signed, this particular 
document. 

Mr. Margolis: This particular document is a 
copy. The date is February 18, 1942. 

Q. Can you enlighten us on this doeument in 
any respect, Mr. Casey? 
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(Testimony of Harold E. Casey.) 

A. Well, Conway and Culligan would have the 
original. 

Q. Now, did you get other or additional assign- 
ments except this? 

A. There is one of these. I have a couple of 
those. Whether or not that is an assignment, I 
don’t know. 

Q. Do your records indicate, Mr. Casey, that the 
sum total of $2,035.89 was collected pursuant to the 
assignment I just read into the record ? 

A. I think, if I remember correctly, that was 
subject to an adjustment. What is the amount? 

Q. $2,035.89 ? 

A. Well, I know it was paid through Conway 
and Culligan and credited to his account. 

Q. Did you set up a separate account for the 
assignment ? A. Yes. 

Q. Do you have that there? 

A. No, I have not got that one. It was probably 
in the Conway and Culligan file. 

Q. Would this add any light to the inquiry? 
That is attached [36] to the letter of February 18, 
1942? 

A. Well, $2,035.89. That is correcet. 

(). $2,035.89 2 A. Yes. 

@. Your records reveal you have received that 
sum of money subsequent to February 18, 1942? 

A. Prior to? 

Q. After? A. After, yes. 

Q. Have you anything there which would show 
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(Testimony of Harold E. Casey.) 

us when you first started to receive payments under 
this copy of the assignment, dated February 18, 
1942? 

A. My recollection is it was paid in one check. 

Mr. Margolis: I would like the record to show 
at this time, that Miss Phillips is here, representing 
the United States Government in connection with 
the tax claim of the Internal Revenue Collector, 
and Mr. John J. Daly is representing the State of 
California, pursuant to a claim filed in this matter 
for unemployment insurance. 

Q. Can you tell us the date you received that 
sum of $2,035.89? 

Not from the records I have here. 

Can we obtain the information, Mr. Casey? 
I think we can. 

Would your records reveal the date? 

They should. 

What is this you have handed me? It looks 
hike a ledger card. A. ‘That is right. 

Q. Would that indicate the receipt of that? 

A. No. I was looking for it here, but I do not 
see it. It might be made up in—we might have 
credited it in small items to show as a Job. 

Q. Could you obtain that information bv tele- 
phone in order to avoid the necessity of coming 
back 2? j 

A. I could tell if it was credited in this ledger 
card or [37] some other source. 

oO Have you that other souree with you? 

A. No. 


OPoeopedp 
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(Testimony of Harold E. Casey.) 

Q. Could you obtain it? 

A. No, because they have not the credit side. 

Mr. Pardini: @. Where are the credits? 

A. I would have to check back to see. 

Mr. Margolis: @. I was under the impression 
you said you got the €2,035.89 in one lump sum 
payment? 

A. That may be correct. 

@. But vou allocated them? 

A. We allocated them to the jobs, see. 

Q. Wouldn’t your deposit book, or any such 
record you may have at your office, show? 

A. I might make this statement, that our office 
has been changed over two or three times, due to 
new help. I do not belheve the ones there would 
know where to look. 

Q. Can you tell us, Mr. Casey, how or in what 
manner that assignment was drawn? 

A. In what way do you mean? 

@. Was that typed up in your office? 

A. I would not be too sure, but what this was 
typed in Conway and Culligan’s office. 

@. Were you present at the time? 

A. No. A fellow named Jules Mendich, who was 
credit manager at that time. 

@. Can vou tell us anything about the circum- 
stances which resulted in drawing that assignment ? 

A. Well, as I remember, the jobs all of. a sudden 
stopped, from lack of funds from Mr. Seardino, 
and there were Jabor bills to be paid and material 
bills to be paid, and Conway and Culligan assumed 


36 San Mateo Feed & Fuel Co., et al 


(Testimony of Harold E. Casey.) 
those obligations so as to keep themselves free of 
liens, you see. [38] 

Q. In all events, this money was paid directly 
to you, was it not? 

A. That is right. They paid, as I remember, 
the labor bills, also, that were incurred at that time. 

Q. This money was due and owing from this firm 
to Mr. Seardino? 

A. That is right. In other words, we either got 
our money or had lien rights on these particular 
jobs. 

Q. You did not file hens? 

A: We did not file liens; we got our check. 

Q. What are these documents you handed me, 
Mr. Casey? 

A. Those are a couple of jobs Mr. Seardino was 

doing for Mr. Schmidt, and at that time he gave 
us a series of these authorizations on the American 
Trust Company. We received them all except these 
two, which are still under suit with Mr. Schmidt. 
Who gave them to you, Mr. Seardino? 
No, Mr. Schmidt. His signature is on them. 
In other words, they represent money, also? 
They represented money due or against a hen 
on ayh particular job. On these last two jobs, if 
IT remember right, they did not draw the money 
from the bank because they sold the house and got 
the money and then paid off. 

@. Were those moneys due and payable to Mr. 
Seardino, do vou know? 


> OPO 
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(Testimony of Harold E. Casey.) 

A. No, due and payable to H. E. Casey and 
Seardino. 

Q. Before the assignment was made to Casey, 
did they represent moneys due Scardino? 

A. That is right, and due to us. 

Q. May I see those, please? Were these moneys 
received by H. E. Casey & Company? 

A. Not those particular two amounts. [39] 

Q. These two were not? 

A. That is right. They are still outstanding. 

Q. Do you know where Schmidt may be reached ? 
Do your records indicate? 

A. Well, that is R. Schmidt, isn’t it? 1949-15th 
Street, San Francisco. 

®. These outstanding items represent what? 
$81.43, dated January 15, 1942, and the other for 
$81.43, dated the same date. Did you make an at- 
tempt to collect these items, Mr. Casey ? 
Yes, we have. 
What information, if any, did you receive? 
Well, it is under suit now. 
Suit is pending? A. Yes. 
Where, here in San Francisco? 
I tell you, it is really not a suit. Schmidt and 
his attorney, I cannot recall his name, put up a bond 
for $500 to clear us from the forfeit of any lien by 
us, so that money is on deposit between our attorney 
and his, to the settlement of the claim. 

@. You mean the bond to secure the claimants 
for these two? A. And other accounts. 

Q. In which Mr. Scardino was interested ? 


POOP O > 
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(Testimony of Harold E, Casey.) 

x. That is right: 

Q. How many of these documents labelled Amer- 
ican Trust Company, not negotiable, did you re- 
ceive from Mr. Scardino? 

A. The total is there, isn’t it? 

Q. Will you find it for me? I cannot see a 
total on this. 

A. Maybe it is not. You had a total of $162.86, 
didn’t you? 

Q. The sum total of these two items here. 

A. All right. There is another total of $252.35 
and $246.50. Those together would make $661.71. 
Is that correct? [40] 

Q. That is correct. 

A. Then the $252.35 and the $246.50 are the ones 
paid, leaving $162.86 still open. 

Q. Can you tell me when you received payment 
on those two items? 

A. Well, it would be in December and January, 
I imagine. | 

Q. December, 1941 and January, 19422. 

A. Yes, or maybe November and December. I 
could not tell from here. 
~Q. I wonder if you could ascertain the dates 
you received the payments? 

A. I will see if I can check it through here. 
$252.37 on January 20. 

Q. 19422? A, ‘Thateismieht, 

Q. And the $246.50, do you find that item? 

A. I don’t find that one. It would be here in a 
series. 
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Q. In all events, it was subsequent to the execu- 
tion of these documents on January 15, 1942? 

Peemeiiiat 1s rich, 

Q. They are all executed on the same date, these 
blue documents ? A. Yes. 

Q. What activity, what particpation did you 
have in connection with the execution? Did you ac- 
company Mr. Seardino? 

A. No, these are drawn at the American Trust 
Bank. 

Q. At whose instigation? 

A. Schmidt and our man, Mendich. I don’t know 
whether Scardino was there or not. 

Q. Your man’s name is what? 

A. Mendich. 

Q. Your man? 

A. Yes. That would be the American Trust 
Company at Burlingame. 

Q. Yes. Was Mr. Mendich present also when 
that assigument was executed here at the office in 
San Francisco? 

A. Yes. Not here in San Francisco, Burlin- 
game. [41] 

Q. I have reference to this other document we 
spoke of a moment ago, the carbon copy of the 
assignment ? 

A. Oh, ves. That was drawn at their office in 
Burlingame Village. - 

Q. They have an office in Burlingame Village? 

A. That is right. 
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Q@. Conway and Culligan? 

A, Thatis right. 

Q. Your man Mendich was there at the time of 
the execution ? A. Yes. 

Q. Did you yourself have conferences or con- 
versations with Scardino m December, 1941 or 


January, 1942? A. Yes, a lot of them. 
@. You yourself did? A. Yes. 
Q@. At his home? A. No, my office. 


q@. Can you tell us the content of those conversa- 
tions ? 

A. Well, they might be relevant to jobs or pay- 
ment on jobs. In other words, there was always 
money involved in them or telling him where a 
particular contractor was starting a job, where he 
could go and get some business for himself. 

Q. Was there any conversation you had with 
him vourself in connection with the assignment 
which resulted in the payment to your company 
of that $2,035.89 2 

A. I don’t think directly with Scardino but with 
Conway and Culligan. 

Q. Did you direct Mr. Mendich to speak with 
him? 

A. I am pretty sure at the time this was done, 
Mendich and Scardino were present. 

Q. Did My. Mendich have these discussions with 
Mr. Scardino under your direction? 

A. That is right. 

Q. How can we ascertain? Will you get the 
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information and [42] forward it to us in connection 
with the date of the payment of that $2,035.89 ? 

A. I will find out and drop you a letter or phone 
you. 

Mr. Margolis: I will appreciate that. 

A. The date of this payment. That is all you 
want, this particular item? 

Q. The payment received by yourselves. 

A. Yes. 

Mr. Margolis: Are there any questions, Miss 
Phillips? 

Miss Phillips: I am just new at this, Your 
Honor. This is the first time I have been at any of 
these meetings. 

The Referee: Take your time. 

Miss Phillips: Q. I wanted to ask the witness, 
you got assignments of various items on different 
jobs. Mr. Scardino was engaged in those jobs; you 
got the assignment of money due to him. Is that 
right? 

A. Mr. Seardino is a plaster contractor; we are 
material dealers selling Mr. Scardino on these par- 
ticular jobs being completed for Conway and Culli- 
gan, in which we had money due for materials fur- 
nished. 

The Referee: Q. From Mr. Scardino? 

A. That is right, or had our lien rights against 
the property. 

Miss Philips: Q. That was my understanding 
of what you said. This assignment, dated the 18th 
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day of February, 1942. How long before the 18th 
day of February, 1942, that is the date of the assign- 
ment, had you supplied these building materials 
to Mr. Seardino? 

A. I imagine maybe five or six years. Not in 
this particular tract. You mean how long have I 
been selling to him? 

Q. No, I mean on February 18, 1942, how much 
did Mr. Scardino [43] owe your firm? 

A. On February 18th? 

Q. Yes. How much was he indebted to your 
firm at that time, the date of the assignment? How 
much did he owe you at that time? 

A. Well, on January 31st we had $4,308.73. 

Q. Now that total, $4,308.73, that is an indebted- 
ness created during what period of time? How long 
outstanding was that indebtedness of $4,308.73? 

A. Well, I imagine, as I say, probably four or 
five years. In other words, we had been doing 
business with him and at no time—go back to Octo- 
ber, 1941. There are other ledger cards. At no 
time had Mr. Scardino ever balanced off. In other 
words, I show on October 25 here a balance of 
$4,585.46 in 1941. 

Q. How much had he paid you between the 25th 
of October and the first of February? 

A. Well, I would have to have an adding 
machine to do that. I could not tell you. 

The Referee: Q. Have you the records there? 

A. Yes, but I would have to add it all up. 


io 
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The Referee: How long would it take? We have 
an adding machine here. 

Miss Phillips: @. You see, what I am getting 
at is, you say the first of February he owed you 
$4,300 plus? 

A. That is right. 

Q. That, presumably, was about what he owed 
you on the 18th of February? 

A. That is right. 

The Referee: You mean October. 

Miss Phillips: No, he said January 31st Mr. 
Seardino owed $4,308. 

The Witness: A. That is right. 

Miss Phillips: Q. I asked over how long a 
period that [44] had been built up and he said four 
or five vears. In October Mr. Scardino owed $4,500. 

What I am getting at, how much was paid off 
in that time? How old is this indebtedness? 

A. May I say this. During this period we were 
furnishing other jobs besides the particular jobs 
the assignments were on. In other words, he had 
then thousands of dollars beyond that which were 
being paid and carried on. Do you get my point? 

Q. Yes. Am I to understand then that the 
assignment of money that you got in February, 1942, 
those assignments may have gone to pay debts 
ereated perhaps two or three years before that? 

A. No, the assignment is specific in naming the 
particular jobs, so the money was paid on the par- 
ticular jobs under construction for Conway and 
Culligan, no one else, no other jobs. 
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Q. Now, you had supplied materials that had 
gone into those particular jobs? 

A. That is right. 

Q. At that time? 

A. That is right. And that is money due us on 
particular jobs and was the amount of the assign- 
ment at that time, and he had been doing jobs prior 
to that maybe five or six months, which we pre- 
viously had received money for. Are you clear 
now? 

Q. How long had the work been gomg on on the 
job numbers you have given us? 

A. If I remember right, I think they started 
that subdivision in there and were operating maybe 
four months prior to that, March 5. 

@. Each one of these job numbers represents 
a different house? 

A. ach represents a house. 

Q. A structure of some kind in which building 
materials have [45] gone into? 

A. That is right. So the particular assignment 
had nothing to do with any other amounts we might 
carry on our ledger. That was a specific payment. 

Q. Was the firm of Conway and Culligan, were 
they the main contractors doing the buildings? 

A. They were the contractors; Mr. Scardino was 
doing the plastering work for them. 

Q. He was in the nature of a subcontractor for 
them ? A. That ister 

Miss Phillips: Q. I think that is all, your 
Honor. 
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The Referee: Any other questions, Mr. Mar- 
golis? 


ie. 
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Mr. Margolis: Q@. Any payments that were made 
from time to time, whether under those assignments 
or other moneys you had theretofore received from 
Mr. Seardino, were credited to him? 

Pee lhat isright. 

Q. In other words, this was an open account? 

A. That is right. 

Q. Will vou ascertain and let us know when you 
received the $2,035 as well as the $246.50? 

A. That was on the Schmidt. 

@. That is right. You gave us January 20, 
1942, for the $252.35? A. Yes. 

Mr. Margolis: No further questions. 

Mr. Pardini: Q. You ascertain the amount of 
$252.35 having been received January 20, 1942 
from the general account or ledger account on 
Scardino ? 

A. Having that in one. 

@. Because that happened to be a single, sep- 
arate payment? be ee is richt. 

@. The other payments all being included in 
some other [46] payment or just lumped with some 
other sums perhaps? A. Yes. 

Q. But they will be contained on the ledger 
statements you do have, and that, by the way, is 
a general account of Scardino owing to you people 
and showing any amounts received by you that 
were to be credited to the general account of Sear- 
dino? A. That is right. 
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Q. That will also contain, among other collec- 
tions, the sum of $2,035 which you got from Con- 
way and Culligan? A. That is right. 

Q. And that will be contained on this sheet you 
are holding? 

A. That is right. That $235 you asked for, 
probably was not made in one payment. 

Q. $252.35 appeared to be made in one pay- 
ment? 

A. J may be wrong even in that. $252.37 and 
$252.36 is so close. 

(. In other words, there might have been a 
small adjustment of a few cents. But, in other 
words, this ledger card you now have, being two 
sheets of the ledger account of J. L. Seardino, ad- 
dress 445 Standish, Redwood City, California, 
starts with a balance of $3,905.10 owing by Sear- 
dino to you people on October 15, 1941? 

A. Right. 

Q. And continues right down to October 23, 
1942, when there still was a balance owing of 
$1,031.52 2 

A. That is what Mr. Scardino owes us at the 
present time. 

Q. In between there are represented the charges 
against Mr. Seardino for his materials that he 
bought from your concern and the credits to Mr. 
Scardino’s account from whatever source received ? 

A. That is right. 

Mr. Pardini: I am representing Mr. Scardino 
in this [47] matter. 
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The Referee: Yes, I know, Mr. Pardini. 

Mr. Margolis: Q. Where did the suggestion 
come from for the execution of that assignment, do 
you know, Mr. Casey? A. Which one? 

@. The one that has the lot numbers on? 

A. Conway and Culligan’s? 

Q. That is correct. 

A. Well, at the time Mr. Scardino was having 
his trouble, not paying labor bills and material 
bills, we went to Conway and Culligan and de- 
manded the money or we would have to proceed 
with our lien rights. 

Q. Those troubles you spoke of occurred about 
the time it was executed? 

A. That is right, prior to that. 

q. January? 

A. February, I think, is the date. 

Q. Along in January when those non-negotia- 
ble documents were executed on the form of the 
American Trust Company? 

A. That is right. 

Mr. Margolis: That is all. 

The Witness: Now, do you want those ledger 
eards? 

Mr. Pardini: I think we should have a photo- 
static copy. 

The Witness: May I say, I have a duplicate, 
so may I leave that and keep the original? 

Mr. Pardini: Yes, I would appreciate it. 

The Witness: I had it made up. I thought you 
might want it. 
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Mr. Pardini: May we then offer this in evidence 
as the trustee’s exhibit in lieu of the information 
contained in the original file? 

The Referee: Marked Trustee’s Exhibit No. 1 
on the 21 (a) examination. [48] 


TRUSTEE’S EXHIBIT No. 1 


Established Andrew J. Conway 
20 years Thomas J. Culligan, Jr. 


Conway & Culhgan 
Real Estate - Loans - Insurance - Homes 
Built and Eimanced 


Burlingame Village, 
Burlingame, Calif. 
Telephone DOuglas 4941 
Monadnock Building 
San Francisco 
February 20th, 1942 

Conway & Culligan 
681 Market Street 
San Francisco, Calif. 


Gentlemen : 
‘You are hereby authorized to pay from any amounts 
due me for work on your jobs the monies or any 
part thereof due the following business firms: 
San Mateo Feed & Fuel Co. 
Frank Perry 
H. E. Casey Co. 


and all labor bills, and charge same to my account. 


In consideration of your paying whatever monies 
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is due me on the above accounts, I shall expect you 
to hold me harmless provided the statement I have 
rendered you is correct. 
J. L. SCARDINO 
Accepted: 
T. J. CULLIGAN, JR. 
Witness: 
J. G. MINDNICE 


Mr. Pardini: May I ask one more question? 

Q. Mr. Scardino was having difficulty, as was 
well known, not only on the Conway and Culligan 
accounts, but on his general business at that time? 

A. That is right. 

Q. When those things happen in the trade, 
everyone knows about it? A. That is right. 

@. Mr. Mendich is your credit manager? That 
is his particular phase, to investigate the business 
and credit standing of all contractors? 

A. That is right. 

@. And to safeguard and protect your concern if 
possible? A. That is right. 

Mr. Pardini: That is all. 

(Witness excused) 
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Called for the Trustee; sworn. 


Mr. Margolis: May J borrow the carbon copy 
of that assignment dated February 18th to refresh 
Mr. Seardino’s memory ? 

Q. Mr. Seardino, I show you a carbon copy of a 
document dated February 18, 1942, and ask vou 
whether you ever saw that or the original of 1? 

A. They make one like this that they make me 
sign. My signature is signed by me. 

Q. Where was that done? 

A. In the office of Conway and Culligan in 
Burlingame Village. 

Q. Who was present at that time? 

A. Mr. Mendich was there, and Mr. Conway, 
and Culligan, too. 

Q. Mr. Mendich was credit manager for Casey 
& Company? 

A. That is right. So they discussed the thing 
and Conway and Culligan draw this thing right in 
Burlingame Village. 

@. Under whose direction, Mr. Mendich’s? [49] 

“A. Well, Mr. Mendich’s probably, with .Mr. 
Casey, to protect themselves to have this assign- 
ment. 

@. You say you signed the original of it? 

A. Yes. 

Q. Who did you give it to, Mr. Mendich? 

A. I gave one to Mr. Mendich and one to Con- 
way and Culligan. There was three forms that Mr. 
Casey he got assignments from five or six more 
different contractors; one from Schmidt, one from 
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Donald Johnson, one from Gus Johnson, and Stan- 
ley Younger. 

Q. Younger? 

A. Yes, I cannot spell his name. He came in 
with a bunch of assignments and I signed each one 
separate for each contractor. 

Q. Were all these assignments made at the same 
time ? A. I signed at the same time. 

Q. The same day? A. The same day. 

@. The same place? 

A. The same place. Finally it was in my house. 

Q. Just a moment. You say you also executed 
an assignment in favor of H. E. Casey & Company 
for moneys coming from Mr. Schmidt? 

i 6Yes, 


@. From Donald Johnson? A. Yes. 
®. Gus Johnson? A. Yes. 
Q. And Stanley Younger? A. Yes. 


Q. Were they similar in form as the one you 
examined ? 

A. I think it was a little different. If I remem- 
ber right, it was kind of a half-paper. Maybe I am 
wrong, but it was not the same form of this. Say- 
ing, the right to Mr. Casey to collect the money 
from each individual contractor: : 

@. Who drew up the paper you signed ? 

A. Mr. Mendich, I suppose. [50] 

Q@. Where were they presented to you, in the 
office of Casey & Company, or where? 

A. No, in front of my house. 

Q. ‘They came to your house? 
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A. They came to my house. 

@. Who was there besides you and Mr. Mendich? 

A. Nobody else. 

@. Then where were they signed, inside your 
home ? 

A. We were on the street. We go in the front- 
room and stayed inside a few minutes and signed 
right there. 

Q. Have you copies of those? 

A. ‘Those copies were destroyed. 

Q. You lost them, did you? 

A. I lost them. 

@. Who retained the originals? 

A. Mr. Casey, I suppose. 

Q. Wait a minute. You say Mr. Mendich was 


there and yourself. {s that all? A. Yes. 
Q. You signed the originals and turned them 
over to Mr. Mendich? A. Yes. 


Q. Can you tell approximately what month that 
took place? 

A. Well, I would say around February. 

Q. February of 1942? 

A. Yes, somewhere around there. 

Q. Was this Sunday or a holiday that Mr. Men- 
dich called at your home? 

A. No, f think it was a working day. 

Q. In the morning or at night? 

A. At night, around 6:30 in the evening. 

Q. Can you tell the contents of any of those 
documents, to whom they were addressed, or what 
the documents contained ? 


Ca 
Co 


us. G. S. Hayward 


(Testimony of Joseph L. Scardino.) 

A. No, I cannot; I don’t know. 

Mr. Margolis: Deo you know of any such assign- 
ments, Mr. Casey, that Mr. Scardino now mentions? 

Mr. Casey: I am trying to find them. I don’t 
see any. 1 have some correspondence with Schmidt 
asking for money in [51] one place and another, 
where we received $200.16. 

Mr. Margolis: From whom? 

Mr. Casey: Well, that was February 17, jobs 
24 and 25. 

Mr. Margolis: Whom did you receive that 
money from? 

Mr. Casey: A. R. Schmidt. 

Mr. Margolis: Was that pursuant to an assign- 
ment ? 

Mr. Casey: Well, I say I don’t know about the 
assignment. 

Mr. Margolis: Is Mr. Mendich still in your em- 
ploy, Mr. Casey ? 

Mr. Casey: No, he is not. 

Mr. Margolis: Do you know where he may be 
located ? 

Mr. Casey: The Western Pipe. 

Mr. Margolis: Western Pipe & Steel? Do you 
have his home address at your office? 

Mr. Casey: His address is in the phone book. 
It would be under Lang Realty Company, Burlin- 
game. 

Mr. Margolis: You say the Lang Realty would 
know his address? 

Mr. Casey: No, that is his address. The San 
Mateo telephone book under Lang Realty Company, 


D4 San Mateo Feed & Fuel Co., et al 


(Testimony of Joseph L. Scardino.) 
on Ralston Avenue. That would be his address. 

Mr. Margolis: Now, a search of your file does 
not reveal any assignments mentioned a few min- 
utes ago by Mr. Seardino with respect to Stanley 
Younger ? 

Mr. Casey: I might say, there was an assign- 
ment; it is not here, but we received it, I just 
happened to remember while you were speaking 
about it, for $158.39 in October, which was credited 
to his account. 

Mr. Margolis: October of what year, this year? 

[52] 

Mr. Casey: No, 1942. 

Mr. Margolis: What was the amount? 

Mr. Casey: $158.39. 

Mr. Margolis: That was under an assignment, 


also? 

Mr. Casey: It was not under an assignment; it 
was a lien. 

Mr. Margolis: You filed a mechanie’s lien on 
the job? 


Mr. Casey: Yes. 

Mr. Margolis: You got your money in payment 
of the lien? 

Mr. Casey: Yes. 

Mr. Margolis: A mechanic’s lien, regularly re- 
corded ? 

Mr. Casey: That is right. 

Mr. Margolis: Then you executed a release on 
receiving payment ? 

Mr.:Casey: That is right. 


qr 
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Mr. Margolis: That was received from whom, 
Schmidt ? 

Mr. Casey: No, that was from Stanley W. 
Younger. 

Mr. Margolis: Did you say October, 1942 or 
1941 vou got that $158.39? 

Mr. Casey: 1942. 

My. Margolis: Have you got a copy of the lien 
that vou filed, or a copy of the recorded notice of 
the filing of the len? 

Mr. Casey: JI would have that in the office. How 
that came to be so late, if you are interested in the 
information 

Mr. Margolis: Yes. 

Mr. Casey: Younger was in trouble, too, and 
there was a stoppage of work there and in two or 
three days we learned what was going on, filed our 
hen, so we collected our money. [53] 

Mr. Margolis: You filed no lien on the Schmidt 
transaction nor the other transactions covering the 
$2,035.89 ? 

Mr. Casey: No. 

Mr. Margolis: No lien at all? 

Mr. Casey: No. i 

Mr. Margolis: This $215.16 on February 16th 
just mentioned, was that 1942? 

Mr. Casey: That was on Schimdt’s, wasn’t it? 

Mr. Margolis: I believe you mentioned that the 
first one. 

Mr. Casey: That was February 17, 1942, we 
acknowledged receipt of $216. 
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Mr. Margolis: And was that pursuant to a ma- 
terialmen’s lien that you filed ? 

Mr. Casey: No, no, because it reads, ‘‘We hereby 
relieve you of any material furnished this particu- 
lar job.’’ 

Mr. Margolis: Schmidt sent it to you directly? 

Mr. Casey: What happened on those particular 
cheeks, he would make the check in the name of 
Seardino, endorse it, and we would take it. 

Mr. Margolis: What I am interested in, Mr. 
Casey, is this: I notice the assignment is dated 
February 18, 1942. Now, vou mention an additional 
item which you say you received February 17th. 
Was there an assignment in connection with that 
February 17th, or did vou receive that in the regu- 
lar course? 

Mr. Casev: In the regular course. 

Mr. Margolis: Directly from Mr. Schmidt? 

Mr. Casey: That is right. 

Mr. Margolis: Q. Have you any papers or 
documents in [54] connection with these matters 
there, Mr. Seardino, or did vou lose them all? 

The Witness: A. I lost all. I have all in one 
box. One day, as I told you, I left it with some 
friend of mine and his dog got hold of them. 

Q. And chewed them up? 

A. And chewed them up. 

Mr. Pardini: Some considerable papers were 
turned over. 

Mr. Margolis: I have in mind these particular 
ones. 
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My. Pardini: I know, but all the remainder 
available. Some are usable and some are not. They 
were turned over and what few are left are always 
available, of course. 

Mr. Margolis: Now, I think we can get the testi- 
mony in regard to conversations with the San Mateo 
Feed & Fuel, or shall we let it go? That is all at 
this time, Your Honor. Do you wish to ask a 
question ? 

Miss Phillips: No. 

Mr. Pardini: He will be avalable and will come 
back some other time; will you not, Mr. Scardino? 

The Witness: A. Any time that is convenient. 

The Referee: We will let you go, with the under- 
standing that we will notify you. 

Mr. Pardini: Notify me. 

The Witness: Notify me any time. 

(Concluded) 


[Endorsed]: Filed with Referee May 21, 1943. 


[Endorsed]: Filed with Clerk Sep. 30, 1943. 
[55] 


District Court of the United States, Northern Dis- 
trict of California, Southern Division. 


At a Stated Term of the Southern Division of the 
United States District Court for the Northern Dis- 
trict of California, held at the Court Room thereof, 
in the City and County of San Francisco, on Mon- 
day, the 4th day of October, in the year of our Lord 
one thousand nine hundred and forty-three. 


98 San Mateo Feed & Fuel Co., et al 
Present: The Honorable A. F. St. Sure, District 


Judge. 
[Title of Cause. ] 
No. 34909. 


ORDER OF RE-REFERENCE ON PETITION 
FOR REVIEW 


This matter came on regularly this day for hear- 
ing on the Referee’s Certificate on Petition for 
Review, whereupon the Court ordered that the 
Record of Proceedings herein be returned to the 
Referee for further proceedings, in accordance 
with his request and Title 11 U.S.C.A., Sec. 11 (10). 

[56] 


[Title of District Court and Cause. ] 


CERTIFICATE AND REPORT OF REFEREE 

ON PETITION FOR REVIEW FILED ON 

~ BEHALF OF SAN MATEO FEED AND 
FUEL CO. ON FEBRUARY 26, 1944 


To Honorable A. F. St. Sure, United States Dis- 
trict Judge for the Northern District of Cali- 
fornia: 


I, Burton J. Wyman, one of the referees in bank- 
ruptcy of this court, and the referee in charge of 
this proceeding, hereby respectfully certify and re- 
port that: [57] 

On April 2nd, 1943, the following verified peti- 
tion was filed herein: | 

“The petition of G. S. Hayward, respectfully ° 
represents : 
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“That on April 29, 1942, the above named bank- 
rupt filed his voluntary petition im bankruptcy 
heerin, and on April 30, 1942, was duly and regu- 
larly adjudicated a bankrupt; that on May 21, 1942, 
petitioner was duly appointed Trustee of the estate 
and effects of the above named bankrupt, and there- 
after duly qualified and presented the Bond, re- 
quired of her as such Trustee, which was approved 
by the Court; that ever since said May 21, 1942, 
petitioner has been and now is the duly qualified 
and acting Trustee in these proceedings. 

“That on said April 29, 1942, the day of the 
filing of bankrupt’s petition in bankruptcy herein, 
said bankrupt had assets consisting of moneys as- 
signed to H. E. Casey Company, 835 Woodside 
Way, San Mateo, California, in the sum of $2696.92, 
and moneys assigned to San Mateo Feed & Fuel 
Company, 850 San Mateo Drive, San Mateo, Cali- 
fornia, in the sum of $1279.47; that said assignments 
were made by said bankrupt to the respondents 
hereinabove named within four (4) months of the 
filimg of his petition in bankruptcy herein, without 
any consideration therefor, and petitioner alleges 
that upon the filing of bankrupt’s said. voluntary 
petition, said sums of $2696.92 and $1279.47, passed 
to the petitioner, as such Trustee herein, to be ad- 
ministered with the assets of this estate. 

‘“That at the time of the assignments herein- 
above referred to, said respondents knew bankrupt 
was insolvent and caused said bankrupt to make 
said assignments without any consideration there- 
for. That said moneys so received [58] by said 
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respondents are held by them without color of 
right or title thereto and petitioner alleges that 
she is entitled to the immediate possession of the 


same. 


‘Wherefore, petitioner prays for an order re- 
quiring the said H. E. Casey Company and the said 
San Mateo Feed & Fuel Company to appear before 
the Honorable Burton J. Wyman, Referee In Bank- 
ruptey, at his Courtroom, ##609 Grant Building, 
7th & Market Streets, San Francisco, California, 
on a day and at a time certain to then and there 
show cause, if any they or each of them have, 
why they and each of them should not be ordered 
to turn over to petitioner, as such Trustee the re- 
spective sums of $2696.92 and $1279.47 held by them 
to be administered in these proceedings, and for 
such other and further rehef as may be just and 
proper in the premises, for which no previous ap- 
plieation has been made. 

“G. S. HAYWARD 
‘* Petitioner 
“MAX H. MARGOLIS 
‘*Attorney for Petitioner’”’ 
[ Verification omitted for sake of brevity. ] 


(See original of said petition on file in the office 
of the Clerk of this Court.) 

Subsequently, but on said last mentioned date, 
the following order to show cause, based on said 
petition, was filed herein: 

‘‘Upon the reading, consideration and filing of 


Useas 5. Lagward G1 


the annexed verified petition of G. S. Hayward, 
Trustee of the estate of the above named bankrupt 
and upon all the proceedings heretofore had herein, 
and good cause appearing therefor, 

“Tt Is Hereby Ordered, that H. E. Casey Com- 
pany, 835 Woodside Way, San Mateo, California, 
and San Mateo [59] Feed & Fuel Company, 850 
San Mateo Drive, San Mateo, California, appear 
and show cause, if any they or each of them have, 
before the undersigned Referee in Bankruptcy at 
his Courtroom located at #609 Grant Building, 
ith & Market Streets, San Francisco, California, 
on April 12th, 1943, at the hour of 2:00 P.M. of 
said day or as soon thereafter as counsel may be 
heard, why they and each of them should not be 
ordered to turn over to the Trustee herein, the sums 
of $2696.92, and $1279.47 held by them respectively 
as more particularly described and referred to in 
said Trustee’s verified , petition ; 

“Tt fs Further Ordered, that said respondents 
bring with them all of their books, records, and 
documents covering the moneys received by them 
under and by virtue of the assignments referred 
to in said Trustee’s verified petition, including all 
of the information regarding the Notices of Com- 
pletion in connection with the receipt of said moneys 
under and by virtue of said assignments ; 

“It Is Further Ordered, that service of this order 
and annexed petition be made upon said respond- 
ents, H. E. Casey Company, 835 Woodside Wavy, 
San Mateo, California, and San Mateo Feed & 
Fuel Company, 850 San Mateo Drive, San Mateo, 
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California, by mailing copies thereof to said Re- 
spondents and to F. E. Hoffman, Esq., attorney 
for said latter respondent, 220 - 3rd Avenue, San 
Mateo, California, on or before April 2nd, 1943, be 
deemed good and sufficient service and the time for 
said service is hereby shortened accordingly. 


“Dated: San Francisco, California, in said Dis- 
trict; April 2nd, 1943. 
“BURTON J. WYMAN 
‘‘Referee in Bankruptcy’”’ 
[60] 
(See original of said order to show cause on file 
in the office of the Clerk of this Court.) 


Thereafter, and on April 10, 1943, the following 
verified answer was filed herein on behalf of San 
Mateo Feed & Fuel Co.: 

‘‘Now comes San Mateo Feed & Fuel Co., a Cali- 
fornia Corporation, and for answer to Trustee’s 
Petition For Turnover Order, admits, denies and 
alleges as follows, to-wit; 

‘Said Corporation denies that on April 29, 1942, 
the day of the filing of bankrupt’s petition in bank- 
ruptcy herein, said bankrupt had assets consisting 
of monies assigned to San Mateo Feed & Fuel Co., 
a Corporation, in the sum of $1279.47, or in any 
other sum, or at all; denies that said assignments 
were made by said bankrupt to said respondent 
within four months of filing bankrupt’s petition in 
bankruptcy, without any consideration therefor ; 
denies that said alleged sum of $1279.47 passed to 
said petitioner to be administered with the assets 
of said estate; denies that at the time of the alleged 
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assignments, respondents knew bankrupt was in- 
solvent and/or caused said bankrupt to make said 
assignments without any consideration therefor, 
and in this connection alleges that on February 17, 
1942, said bankrupt did make certain assignments 
to respondent herein of certain monies, which said 
monies were never paid to respondent pursuant to 
said assignments; denies that said respondent. re- 
ceived the money alleged to have been received in 
said petition, or any money at all pursuant to any 
assignments made by said bankrupt to respondent; 
denies that respondent holds any money received 
pursuant to any assignment; denies that the monies 
received by respondent from said bankrupt are held. 
by it without color of right or title thereto; denies. 
[61] that petitioner is entitled to the immediate 
possession of any monies paid by said bankrupt to 
respondent. 

‘Further answering said petition, respondent al- 
leges that said bankrupt did pay certain money to 
respondent upon an open book account, but not 
pursuant to any assignment, and in this connection 
alleges that said payments were made by said 
bankrupt and received by said respondent on ac- 
count of goods, wares and merchandise furnished 
said bankrupt by said respondent, and for a valu- . 
able consideration. 


‘“Wherefore, respondent prays that petitioner's 
order requiring San Mateo Feed & Fuel Co., a cor- 
poration, to turn over to petitioner as trustee, the 
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sum of $1279.47 be denied, together with such other 
and further relief as to the court may seem proper. 
“SAN MATEO FEED & FUEL 
CO., a corporation, 
By GEO. FERRIS 
‘Vice-president 
Respondent 
“FR. E. HOR FMANN 
“Attorney for Respondent.” 
[ Verification omitted for sake of brevity. | 


(See original of said answer on file in the office 
of the Clerk of this Court.) 


Later, and on April 12, 1948, there then being 
present in court Max H. Margolis, Esq., the attor- 
ney for the trustee, F. E. Hoffman, Esq., the attor- 
ney for San Mateo Feed & Fuel Co., Hugh F. Mul- 
lin, Jr., Esq., the attorney for H. E. Casey Com- 
pany, the other respondent named in the aforesaid 
petition and order to show cause, and Julian Par- 
dini, Esq., the attorney for the bankrupt, the fol- 
lowing proceedings were had: [62] 

‘“Mr. Mullin: If Your Honor please, I would 
like to file the answer of H. E. Casey Company to 
the petition. 

‘‘Mr. Pardini: In view of the allegations, I re- 
ceived a copy of the petition of the trustee here, 
and having entered into the matter late, I am going 
to prepare a petition to Your Honor to amend the 
petition and set forth, possibly, the claims of the 
two people cited here and others in the same class. 
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“The petition originally filed shows that it evi- 
dently was put together in a hurry and there is 
nothing to show there was at, that time a balance 
due at that time and it should have been put in. 
Whether or not the debtor thought there was at 
that time, there was a technical existence of a cred- 
itor-debtor relation, which the schedules do not 
show. 

“‘The Referee: Wiaill it interfere with vour hear- 
ing today? 

“Mr. Margolis: Not at all. 

‘“‘The Referee: Z Put on vour first witness. 


“JOSEPH L. SCARDINO 


‘Called for the Trustee; sworn. 

‘“‘Mr. Margolis: 1 wonder if either of vou two 
gentlemen. or vou, Mr. Hoffman, have the original 
assignment, or will you see if you can find some- 
thing similar to that in your file? 

‘‘Mr. Hoffman: I never have seen anything like 
this. I think Mr. Mullin has the assignment, but this 
pertains to the H. EH. Casey Company. 

‘‘Mr. Margolis: Yes. I thought perhaps there 
was something similar to that document that I hold 
in my hand with reference to certain assignments 
made respecting your client. 

“‘Mr. Hoffmann: We might expedite this thing 
some. The only assignments the San Mateo Feed 
& Fuel Company have in their file are dated, all 
of them, February 17, 1942, [63] which I have 
here, and total $1.673. There have been no pav- 
ments received on account of any of those assign- 
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(Testimony of Joseph L. Scardino.) 

ments. However, since preparing my return, Judge 
Mullin called my attention to an assignment here 
from Conway and Culligan which mentions the San 
Mateo Feed & Fuel Company, but in no specific 
amount. 

*“Now, Scardino, in the San Mateo Feed & Fuel, 
had an open account. I brought the ledger sheets 
dating from February 20—no, December Ist, 1941, 
and continuing through to October 27, 1942. That 
was the last entrv and that was a cash receipt. This 
is just part of the ledger sheets. It runs over a 
period of five years, roughly. The payments shown 
on here, all credited, and there is only one payment 
received after February 20. There is only one pay- 
ment received after the date of the assignment Mr. 
Mullin has. This I never have seen before. 

‘‘T might explain that this way, if Your Honor 
please: The credit manager formerly in charge 
of the credits of the San Mateo Feed & Fuel Com- 
pany no longer is with them. I don’t know exactly 
where he is at the present time, and these records 
I have here are for the most part—well, thev are 
just the regular ledger. Pursuant to the order, we 
have searched the files and J have here the only 
assignments, apparently, that are in the files of the 
corporation. None of them pertain to any of the 
payments that were made here. Now, as I say, Mr. 
Mullin dug up an assignment from Conway and 
Culligan which does not refer to a specific amount, 
but recognizes an indebtedness outstanding, and 
apperently no moneys were paid to the San Mateo 
Feed & Fuel Company under that assignment. 
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(Testimony of Joseph L. Scardino.) 

‘“‘Mr. Margolis: Perhaps we can speed this up. 
At the last hearing neither counsel were present 
and this may take [64] a little time to refresh their 
memories. Mr. Mullin, at the last hearing, Mr. Casey 
produced their file. That is correct, is it? 

“Mr. Mullin: An unexecuted assignment. 

“Mr. Margolis: I now wish to follow it. You 
may have a copy of it. 

“Mr. Mullin: That is an unexecuted copy. 

‘“‘Mr. Margolis: Yes. I will inquire about the 
original. 

“Mr. Margolis: Q. Did you ever see this docu- 
ment, Mr. Scardino? You will recall we questioned 
you about that document at the last hearing some 
weeks ago. 

“The Witness: A. I don’t recall this. I don’t 
recall seeing this. | saw some similar that he sent 
to the house. That is the balance due on the San 
Mateo Feed & Fuel. 

‘*@. Did you see the original of that? That pur- 
ports to be a carbon copy. 

“‘Mr. Hoffman: Q. That is the balance due on 
the H. E. Casey Company, isn’t it? 

‘“A. I did see one, but I could not say. 

“Mr. Margolis: Q. Did you sign a document 
similar to that at any time? 

‘A. I signed a bunch of them similar to that, 
which was smaller than this, which the bookkeeper 
from Casey Company came down to the house and 
he wants me to sign all these papers, I reeall it, 
to individual general contractors. 
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‘“O. Did you have the original of that doeu- 
ment at any time? A. No, I did not. 

**@. Did you ever sign the original? 

“A. J keep one and signed. He kept the other. 

‘““@. Did you sign one? 

‘““A. Yes, I did sign all. 

‘“Q@. Now, whom did you give them to? [65] 

‘‘A. To the bookkeeper, whoever was in charge 
of the collections. 

‘“@. Do you know the name of the bookkeeper ? 

‘fA. I don’t recall. I think you got it in the book 
there. 

‘“‘Q. Do you know who Jules Mendich is? 

“A. Jules Mendich. 

‘“@. Is that the man you spoke to? 

“Mr. Mullin: We will stipulate that he was 
the bookkeeper at that time for H. E. Casey Com- 
pany. 

‘“The Witness: A. I don’t know his name. 

‘‘Mr. Margolis: Q. Did you hand him the origi- 
nal of this document? A. Yes. 

“Q. Do you know what happened to it? 

‘‘A. I don’t know what happened to it. I told 
you mine was destroyed by an accident. 

‘““Q. No, about the original, Mr. Scardino? 

‘fA. I don’t know. 

“@. That was executed, was it, on the date 
written on the top of it, February 18th? 

“A. February? I cannot see very good. 

“The Referee: February 29th? 

‘Mr. Mullin: February 18th on this. 
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‘My. Margolis: February 18, 1942. 

‘The Referee: Oh, ves, February 18, 1942. 

“Mr. Margolis: Q. The original of this was 
signed on or about that date? A. Yes. 

‘*@. Did you have any conversations with this 
gentleman prior to this date? 

wee Onthat day, no. 

‘‘@). Prior to that date, did you have conversa- 
tions with him in connection with the money you 
owed H. E. Casey & Company ? 

‘fA. He used to come and complain the account 
was too big, I will have to pay this bill. I told him 
I am broke, [66] I have no money. If I cannot 
collect, I cannot pay. 

‘*(). You say he used to come, where, to your 
home ? 

‘‘A. Sometimes he came to my home and could 
not find me and he looked around on the jobs until 
he met me, which was mostly 39th Avenue, or Con- 
way and Culligan’s, any place he could get hold of 
me. 

‘“@. What was the extent of the conversation? 
What did you say to him? 

‘‘A. He say: ‘We have to get some money; we 
eannot go on like this.’ I say: ‘I cannot help it. 
I got no money; I am broke.’ 

“@. And how long prior to February 18, 1942, 
did this conversation take place? Was it a month 
before ? 

‘‘A. JI would say more than that, and he was 
talking right along. In fact, there was another 
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bookkeeper before that. I was in bad condition on 
the payments and he used to go to the general con- 
tractor and tell him, ‘Don’t make any move checks. 
Whenever you make the check, to make it jointly.’ 

“Q. Do you know whether such checks were 
made to H. E. Casey Company and yourself jointly ? 

‘CA. Yes, they wanted those checks like that and 
we had to make them like that, seeing this was re- 
ferring to the general contractor. 

“Mr. Margolis: Do you know where the origi- 
nal of this is? 

‘Mr. Mullin: I don’t think the origmal was 
ever signed, so far as I know. 

‘‘Mr. Margolis: @. Where are your books and 
records, Mr. Seardino? 

‘“A. My books and records I move from Menlo 
Park and part I left and another part I put some 
place in Redwood City. I put it in a separate room 
like a garage, but there was a key on when I put 
it, but the owner forgot and left it open. He had 
a dog that went in there in that [67] room and 
destroyed everything, chewed everything up, and 
that is what happened to all my records. 

“Q. Did you get any of the moneys set out 
alongside the jobs in that letter ? 

“A. I did not get any more money since I quit 
the business. I did not collect a cent. 

‘“Q. You did not collect a cent? 

aon No, sir, 

““Q. I show you this letter, on the stationery 
of Conway and Culligan, and ask you if that is 
your signature ? 
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pe ‘Piat is mine, yes. 

“@. Do you know whose this is? 

ae Tiat i¢ Tom Conaway. 

“Q. Do you know whose this was? 

“A, That is Mr. Casey’s bookkeeper. 

“Q@. Mr. Mendich? A. Yes. 

“Mr. Margolis: I will offer it in evidence. 

‘““The Referee: Trustee’s Exhibit No. 1. 

“Mr. Margolis: Q. Did you ever speak with 
Mr. Ferris of the San Mateo Feed & Fuel Com- 
pany? 

‘A. Yes. 

“Q. Within thirty, sixty or ninety davs prior 
to the filing of this petition in bankruptcy here, in 
connection with the account? 

A. Ispoke to Mr. Ferris, Jack Ferris, which he 
was the salesman and collector at the same time. 

“Mr. Mullin: That is not Mr. Ferris. 

“Mr. Margolis: Q. Of the San Mateo Feed & 
Fuel Company. You know Mr. Ferris? 

‘fA. I know him personally. I did not talk to 
him. He had a bookkeeper took charge of all the 
collecting. 

““@. Do you know the bookkeeper’s name? 

‘‘A. He changed it a couple of times there, two 
or three times he changed. I don’t reeall. 

“*(. Who was the bookkeeper you saw ? 

‘‘A. He had one manager years ago and changed 
to another. I could not recall his name. [68] 

““Q. Now, can you tell us where vou signed this 
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letter I just showed you, Trustee’s Exhibit No. 1? 
Where was it? 

‘CA. Conway and Culligan’s office mm Burlin- 
game Village. 

**Q. Who was there at the time you signed it? 

“A. At the time I was there, Tom Culligan, and 
T think Mr. Conway was there, that other party; 
I was there, Mr. Mendich was there. If I recall, 
I think Mr. Casey was there, but I don’t know 
if he stayed there until the end or left. I don’t 
recall. 

‘“@. Was anybody else there? 

‘“A. There was the bookkeeper. 

‘*€. Anyone from the San Mateo Feed & Fuel 
Company there? A. No. 

‘“@. Did you have any member of the firm of 
the San Mateo Feed & Fuel Company, or the book- 
keeper, call on you about this time in connection 
with the obligation due the San Mateo Feed & 
Fuel? . 

‘‘A. The bookkeeper comes and brings those 
assignments and makes me sign to give him full 
authority to collect the money that is coming. I 
think that is what I signed; that is these I signed, 
every one of those are individual. 

‘*@. Each and every one has your signature? 

“A. Yes. 

‘“Q. Dated February 17, 1942? 

“A. That is right. Those are my signatures, yes, 


““Q@. Now, can you tell he Court where these 
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were signed, were you in a house, an office, where, 
if you recall? 

“A. J think, I cannot recall, we were down on 
39th Avenue on this job, right~on the street, or 
either in his car. 

‘“. Whose car? 

“A. The fellow who was collecting. 

‘‘Mr. Hoffman: What is his name? 

“Mi. Multiin: Jack De Monte. 

“Mr. Margolis: @. Does that refresh your 
memory? Do [69] you remember Jack DeMonte? 

‘fA. JI say I know the man when I see him. I 
told you I don’t know the name unless you tell me 
now. 

‘*Q. Does that name refresh your memory ? 

eee Viatis meht, 

““€). You had seen him before that time? 

‘‘A. Every other day he used to come around 
on the jobs. 

““@. What conversation did you have with him? 

‘“A. He came down, he was in charge to collect 
money for the San Mateo Feed & Fuel, and said 
unless I pay some money he will lose his job. I say: 
‘I haven’t got no money. When I collect, I will 
give it to you.’ 

“@. Did you discuss your financial condition 
with him generally ? 

2 ivdide i told him I am broke, LT sot no 
money in the bank or anyplace else. 

‘“Mr. Margolis: You may cross-examine. Just a 
minute. 
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“Q. Did you receive any moneys from those as- 
signments ? A. No, sits 

“Mr. Margolis: I offer these in evidence, if the 
Court please, and ask that they be appropriately 
marked as the next in order. 

“The Referee: Trustee’s Exhibit No. 2. 


‘‘Cross Examination 

‘Mr. Mullin: @. Mr. Scardino, do youwiews 
remember signing the original of this assignment, 
dated February 18, 1943? 

‘A. This one here? 

‘Q@. Do you know whether or not you ever 
signed it? 

‘‘A. This here, I told you before, that this here 
I don’t recall exactly if I did sign or not. 

“*@. You are not sure? A. No, 

‘“. But vou reeall signing these? 

‘‘A. That I signed, this and another one. 

‘“@. You had been doing business with H. E. 
Casey Company a number of years, had you not? 

“A. Since 1927, I think. [70] 

““@. Or earlier? 

‘SA. Now, I don’t recall the month it was, either 
June or July. 

‘*Q. Well, it was quite common, was it not, for 
the credit managers, both of the San Mateo Feed 
& Fuel Company and H. E. Casey Company, to - 
come and call on you for payments over a period 
of years? 

‘‘A. Not as early as I started business. After 
about a year or so, they used to come often. 
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a 6 Wrom 1958 on? 

‘A. Just about °38, and as a matter of fact, 
as I say before, | complained at that time that 
they should not do that. They went to the general 
contractor and tell them don’t make the check on 
my name alone, make a joint check whenever pay- 
ments are coming, either the first or second account. 

““@. It was quite common for you in your busi- 
ness, from 1938 on at least, to have checks from 
the general contractor to you as subcontractor, to 
be made payable jointly to you and the material 
house who supplied you sand, plaster, or the ma- 
terials used ? 

‘“A. I did not sign anything. They got it with- 
out my authority. They tell the general contractor 
whenever they make a check to Scardino, don’t 
make it to his name alone. 

‘*@. You knew that at the time? 

‘‘A. I knew it was done. I went to Mr. Casey 
and complained about it. I went to the bookkeeper 
and all. Mr. Casev knew that, too. I went in the 
office. 

‘“@. You continued buying merchandise? 

‘fA. Yes. 

“*Q. And it was also quite common with you to 
get assignments, authorized assignments, from the 
general contractor to make payments to your ma- 
fertal mei, was it not? 

‘‘Mr. Margolis: Objected to on the ground that 
it is argumentative. It is not material whether or 
not he gave assignments heretofore. 
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‘Mr. Mullin: If the Court please, I propose to 
show [71] an established custom and practice with 
this bankrupt in his business over a period of 
years. 

‘he Referee: Why would that make a differ- 
ence, if it was done within four months and violated 
the Bankruptcy Act? 

“Mr. Mullin: Your Honor, my understanding 
of the Bankruptcy Act may not be correct, but my 
understanding is, that any assignment that has been 
taken in good faith for adequate consideration is 
a good assignment, although made within four 
months. 

“The Referee: Well, vou can show that each 
one you have here was for adequate consideration, 
but the fact that it went on over a number of years 
would not mean that one might be absolutely vahd 
and the next one not. 

“Mr. Mullin: Unfortunately, Your Honor, in 
presenting proof you cannot offer it all at once. 
But I ask to establish a custom with this man. 

‘“The Referee: In face of the objection, that is 
not good. 

‘*Mr. Mullin: For the purpose of the record in 
the matter, I would like the record to show that 
H. &. Casey Company makes an offer to prove, to 
show that the practice of assignments had _ been 
common with the bankrupt and with others during 
all the period of years prior to the filing of this 
bankruptey. 

‘‘The Referee: That may go in the record. 
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‘Mr. Mullin: Q. Do you recall where this as- 
sionment of February 20th was signed ? 

“The Witness: A. I cannot remember the date, 
but I know I signed it. 

“@. Do you know where you signed it? 

“A. Tn Conwav and Culligan’s office in Burlin- 
game Village. 

““. Do you recall whether or not Mr. Casey 
was present? 

‘““A. As I told you, I recall he was present, but 
I cannot remember whether he was there at the 
last. I know the bookkeeper was there, but I could 
not sav whether he was there at the end or not. [72] 

‘‘@. You were indebted to H. E. Casey Com- 
pany at the time vou signed that? You owed them 
money ? 

‘“A. Not to Conway and Culligan, to Mr. Casey. 

‘‘@. I say, at the time vou signed the assign- 
ment, vou owed H. E. Casey Company some funds, 
you owed them monev, did you? 

‘‘A. On material that went on Conway and Culli- 
gan’s and other jobs. 

‘Q. You still owe them a balance, do you? 

‘A. I don’t know if I owe a balance or not, 
because I gave full authority to collect these moneys 
JI have coming. 

“*@. In your schedules in bankruptey did you 
list H. E. Casey Company as a creditor? 

“A. I dgn’t think so. 

‘“Q. And they are not included ? 

‘“A. The reason why, I think they had full 
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authority to collect the money. If I did not have 
plenty, they could get a lien on those jobs, each 
individual, for the material. Suppose I collect the 
money and run away? They are not going to lose 
the material. They are going to ben those jobs and 
Sem It. 

“Q. In fact, at the time you signed the assiem 
ment, their lien period time was tunning short, 
wasn’t it? A. No, sir. 

‘“Q. On some jobs? 

‘CA. On some jobs, probably. ves, ten days. On 
other jobs they had sixty or ninety days. 

‘‘Q. But some were within a ten-day period? 

‘CA. Maybe one or two jobs, maybe not. 

‘‘@. You stopped operating as a plaster con- 
tractor shortly afterward, did vou not? 

‘‘A. I stopped before that, maybe a week be- 
fore. 

‘“(). In fact, you did not finish these jobs vour- 
self; someone else had to finish them ? 

A. @No: 

‘“Mr. Mullin: That is all. 

‘““Mr. Hoffman: Q. The assignment here, Mr. 
Scardino, dated February 20th, addressed to Con- 
way and Culligan, as [73] I understand. was 
signed at the office of Conway and Culligan in the 
presence of Mr. Casev’s eredit manager, possibly 
Mr. Casey, and Conway and Culligan. No one from 
the San Mateo Feed & Fuel Company was there, 
were they? 

“A. Not that day. 
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“Q. You have shown no balance due to the San 
Mateo Feed & Fuel Company. Didn’t you know how 
much was due H. E. Casey Company and the San 
Mateo Feed & Fuel Company? Didn’t you know 
how much you owed them? A. Yes. 

‘“(). On these three last cases? 

‘‘A. The San Mateo Feed & Fuel and Casey. 

“(. They were not listed? 

‘fA. No, because I told you there was enough 
money. Even if there was not, they could get the 


money 
‘“. You received statements from time to time 
from them? A. Yes. 


‘“@. These assignments here, all dated February 
17th, do you know whether or not the San Mateo 
Feed & Fuel Company ever received payment on 
account of those assignments? _ 

‘fA. I don’t know. 

“©” You don’t? A. I don’t know. 

“Mr. Hoffman: No further questions. 

“Mr. Mullin: Just one further question. 

“Q. Mr. Scardino, you also received statements 
from H. E. Casey Company, did you not? 

“fA, Yes. | 

““Q. Monthly bills? 

‘fA. Yes, but they was all destroyed and T have 
not got any. 


‘‘Redirect Examination 
‘“Mr. Margolis: Q. In answer to a question of 
Mr. Mullin, he asked you about the jobs all being 
uncompleted when you quit vour business 2 
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‘“A, No, maybe there was three or four jobs not 
completed. The rest of them were all completed. [74] 

““Q. The rest of them were all completed? 

‘“A, Absolutely. There just was maybe $100 or 
$150 labor and very little material to go on perhaps, 
and I had about forty jobs going on all told. That 
was all [ left, four jobs without completing. 

‘“Q. Now, you also testified that the date that 
assignment was signed, that letter on Conway and 
Culligan’s stationery, that no one from the San 
Mateo Feed & Fuel Company was there that day? 

““A. No. 

‘‘@. Did you mean to say that you saw and spoke 
to them in connection with that at any other time? 

‘A. The San Mateo Feed & Fuel? 

““@. Yes. 

“A. Yes, the bookkeeper, I think, came down 
before I signed this. 

“Myr. Pardini: Indieating the yellow sheet. 

‘The Witness: A. Before I signed this, the 
San Mateo Feed & Fuel came down and found me 
on the jobs and I signed those assignments for them. 

‘““Mr. Margolis: Q. You have reference to Trus- 
tee’s Exhibit No. 1, the letter, vou are pointing to? 

mae hat is ret. 

‘“(y. Did you see the bookkeeper or anyone from 
the San Mateo Feed & Fuel Company after the date 
of that assignment? A. No. 

“Mr. Margolis: That is all. 

‘““(Witness excused.) 


“Mr. Margolis: We will call Mr. Casey. 
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ealled for the ‘Trustee; Sworn. 


“Mi. Margolis: @. Abr. Casey, you will recall 
at the last hearing in this matter, we talked about 
this assignment, dated February 18, 1942? 

mee 6 do. 

*“@. Do you remember my asking you whether 
you had the [75] original of that assignment? 

aoa, Yes. , 

““@. Did you find it? 

‘““A. No, I did not find it. It is the only one 
I have. 

‘*. Did you ever see the original of that? 

**A. I don’t think I ever did. 

‘@. Don’t you recall testifying that the original 
of that was signed and left with Conway and Cul- 
hgan, to whom it was addressed ? 

‘“A. I don’t think I said it has been. I said I 
assumed it had. 

*“@. You had not seen it? A. No. 

“Q. Can you tell us from your records how 
much money and when you received the money in 
connection with Job No. 1172, which is the first 
job number on the letter which you have in your 
hand? 

‘‘The Witness: Have you the ledger sheet? 

‘*Mr. Mullin: Yes. 

“The Witness: A. The amount of $28.64. 

‘““Mi. Margolis: Q. Did you receive $28.64? 

‘CA. Yes, it looks like February 28. 

““(. You received $28.64 on February 28? 

gee Yes: 
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“Q. That was to cover Job. No. 1172. Is that 


correct ? A. According to this. 

‘‘Q. Your records show you received that money. 
is that correct ? A. Correct. 

“Q. On February 28, 1942, $28.64. Is that 
right? A. That is right. 


“Q. On Job 1142, can you tell us how much 
money you received, and when? 

‘‘A. There is shown in here a couple of items 
which it might have been in on. One here is Feb- 
ruary 24, $478.09. 

““@. February 24? A. Yes. 

“*@. 1942? A. That is mght. 

“@. Four hundred what? 

‘“A. $478.09. What that [76] couples up, I don’t 
know. 

‘‘Q. You have made some pencil notations on the 
earbon copy of the letter dated February 18. Can 
you tell us whether this $478.69 applies to any of 
these job numbers on the assignment? 

‘fA. I say they do, yes. 

‘*@. Can you tell which ones? 

“A. That is what I say. I cannot tell offhand, 
but they are an accumulation of these figures. 

‘“Q. And that you received February 24, 1942? 

“CA. Right. 

‘“Mr. Mullin: The amount of $400. was received. 
That did not necessarily include $67.40. It might 
or might not. 

“Mr. Margolis: Q. Can you tell us whether 
$67.40 is included in the amount of $478 ? 
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‘“‘A. Not from what I have here, no. 

‘“*@. How can we ascertain that information? 

‘‘A. JI don’t know whether I could ascertain it 
or not. 

‘*“@. Would you say you never received the 
$67.40? A. No, I would not. 

‘*. Would you say you did receive it? 

‘‘A. I would say we did. 

“Q. All right. We will pass that for the mo- 
ment. And, directing your attention to Job No. 
1149, can you tell us, pursuant to the asignment of 
February 18, 1942, how much you received and 
when you received it? 

‘“A. No, because we then go to a couple of 
items: $286 and $313. 

““Q. $286 even? A. Yes. 

‘*@. And what date did you receive the $286? 

‘fA. March 14th. 

““Q. 1942? A. Yes. 

“*@. And can you tell from the record whether 
the amount of $204.97 is included 2 

““A. Yes, it is included. 

““@. It is included? 

‘“A. It would have been [77] included in that, 
yes. | 
‘“Q. Directing your attention to Job No. 1112, 
can you tell how much you received and when you 
received the money ? 

‘“‘A. Well, that may have been in the same 
amount. ‘The last was $204.97? 

“@. That is correct. 
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“A. Now you want $219.12? 

° ©: dhat is conreet, 

‘CA. Well, there is another item here of $313.08 
that probably would cover that. 

‘“®. You received that on what date? 

“A. The $313 was Mareh 14th. 

‘‘Q. The same day you received the $286 even, 
you received $313.08? A. Correct. 

‘*@. And this money we have just referred to all 
eame from Conway and Culligan pursuant to this 
assignment of February 15th. Is that correct? 

ex Yes. 

“Mr. Mullin: I move to strike the answer and 
object to the question on the ground that there has 
been no showing there was an assignment as of 
February 18, 1942. 

‘“The Referee: Would there have to be under 
the allegations of his petition? 

‘Mr. Margolis: I don’t think so. 

‘The Referee: Whether there was an assign- 
ment or not, under certain conditions, would it 
make any difference? 

‘“Mr. Mullin: Well, he is asking about an as- 
signment, Your Honor. It has not been established 
that there was an assignment. 

‘he Referee: What does his petition say? 

‘““Mr. Margohs: I think this letter, if I may 
interrupt, would answer that. 

“he Referee: Just a minute, counsel. Which 
assignment are you under now? 

- “Mr. Margolis: I am under the assignment that 
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was executed by Mr. Seardino. This may purport 
to be a letter. [78] I will refer to it as the pur- 
ported assignment, if that will satisfy you. 

‘Mr. Mullin: It is not a question of satisfying 
me, counsel; it is merely what is proper and what 
is not proper. 

‘“Mr. Margolis: I will have the record read 
back. It was my understanding when this matter 
was first heard, I may be in error, that the original 
Was In existence and was signed by the parties. 

‘The Referee: Let’s get the date of the hearing. 

“Mr. Pardini: January 26th, right at the be- 
ginning of the testimony of Mr. Casey. 

‘“The Referee: Mr. Blair, will you get the reec- 
ord of January 26th and let’s find where we are. 

‘The Reporter then read from the notes of 
the hearing in the above-entitled matter of 
January 26th, 1942, from the testimony of 
Harold ©. Casey, who was called as a witness 
on behalf of the trustee, as follows:) 


““Mr. Margolis: Q. Did you bring with you 
documents and papers in connection with any trans- 
actions had with Mr. Seardino? 

““*A. I brought the ledger cards showing the 
dates requested, December. 

‘**May I see them, please? 

“fA. That is the original. 

*“@. Did you bring with you any paper or 
document indicating an assignment of any kind 
from Mr. Scardino to the Casey Company ? 

FR. “Wer itave one here. 
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‘“(Q, May I see it? Where is the original of 


this, do you know, Mr. Casey ? A. Thattsiie 
*“*Q. IT mean the one bearing Mr. Scardino’s 
signature ? 


“CA JT don’t know. That is all that is m the 
file. This was honored and paid. 

‘©¢Q. May I withdraw it from that file? 

oe. NOs. 

“¢ ‘Mr, Margolis: I will read this into the record, 
Your Honor: (Reading) [79] 

‘““(Mr. Pardini: That is not signed, Tisai 
ticular document. 

*“<Miy. Margolis: This particular document is a 
copy. The date is February 18, 1942. 

‘“““Q. Can you enlighten us on this document in 
any respect, Mr. Casey ? 

“CA, Well, Conway and Culligan would have 
the original. 

‘“*Q. Now, did you get other or additional as- 
signments except this? 

‘‘¢A. There is one of these. I have a couple of 
those. Whether or not that is an assignment, I 
don’t know. 

‘“*Q. Do your records indicate, Mr. Casey, that 
the sum total of $2,035.89 was collected pursuant to 
the assignment I have just read into the record? 

““*A. JT think, if I remember correctly, that was 
subject to an adjustment. What is the amount? 

“°Q. $2,035.89 ? 

‘“¢A, Well, I know it was paid through Conway 
and Culligan and credited to his account. 
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“““Q. Did you set up a separate account for the 
assignment ? A, “Yes.” 


“Mr. Margolis: Supplementing that testimony, 
Your Honor, with the language in the answer of the 
respondent here, as follows: 

‘“*Said bankrupt did make certain assignments 
to respondent herein for certain monies, which were 
due said bankrupt from Conway and Culligan, 
building contractors, and further alleges that said 
assignments were made in the ordinary course of 
business as conducted by this answering respondent 
and others dealing in the same type of business as 
respondent in the community in which respondent 
operates his said business; denies that respondent 
holds any money received pursuant to [80] any as- 
signment, save and except the sum of Two Thou- 
sand Thirty-five and 89/100 ($2,035.89) Dollars; 
denies that the monies received by respondent from 
said bankrupt are held by respondent without color 
of right or title thereto, and in this respect alleges 
that said sums received by respondent by virtue of 
Said assignments were received in the ordinary 
course of business of respondent.’ 


and so forth and so forth. This is verified. 

“Mr. Mullin: That is perfectly correct. 

“Mr. Margohs: It is the answer of the witneses 
on the stand. 

“Mir. Mullin: That is perfectly correct. My ob- 
jection is, vou are questioning him under a_pur- 
ported assignment of February 18, 1942, which so 
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far as I know, there has been no proof offered that 
the same was ever executed. My objection was to 
the so-called assignment unless in fact it was an 
assignment. I have produced an assignment of 
February 20th, and that, so far as I know, was 
the only assignment ever executed. 

“The Referee: You can interrogate Mr. Casey 
on his answer made on the other hearing if you 
want. 

“Mr. Margolis: Q. You heard the testimony 
read to you just now, Mr. Casey? 

“The Witness: A. Yes. 

“*@. Was that testimony correct? Did you say 
the original of the document you hold in your hand 
was in the possession of Conway and Culligan? 

‘“A. So far as this particular document, I hap- 
pened to find it in the file. Our bookkeeper made 
these items up for these different jobs of Conway 
and Culligan. Whether anything was ever signed 
on it, it was with no knowledge of mine. 

“@. You heard the testimony read, where you 
were asked what happened to the original and you 
said it was in the hands [81] of Conway and 
Culligan ? 

‘“A. When I came up that day, that was the first 
time I knew a bankruptcy was going on. This piece 
of paper was in the file and I assumed there was 
an original. I have checked with Conway and 
Culligan and they have no original of this. 

“*Q. You are positive of this? 

‘“A. They have that assignment there. 
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“@. When did you last check with them? 

“A. Within a week. 

“Q@. hen the testimony you gave here on the 
hearing in January is not absolutely correct? 

‘‘A. Weill, from the evidence produced since, I 
would say it is incorrect. 

“Q. Now, to what does that letter refer, this 
yellow letter, do you know? 

“A. Well, that letter would refer to this total 
amount. How it was paid and what it came in on 
would be two ditterent things. 

““@. It does, in fact, refer to—— 

poee 22,030.89. 

‘““. It does, in fact, refer to the items of the 
carbon copy of February 18th, does it not? 

‘fA. That would make up our ledger shect, yes. 

‘“Q. Where did the information come from that 
went into that letter of February 18, 1942? 

‘A. You mean this here? 

““Q. Yes. A. Our file. 

‘*@. And that was done in your office, was it not? 

‘‘A. This here? 

ne Yes: A. I could not tell you. 

‘*Q. Do you know where it was done? 

aA. No: 

‘*Q. Do you know who prepared it? 

“A. Well, it could have been prepared by us or 
by Conway and Culligan. 

‘“@. The information is accurate, is it not? 

‘‘A. Well, here is the thing: Conway and Culli- 


gan kept everything by job, what was paid on them, 
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by job. Whether [82] these particular amounts of 
jobs were taken and checked against our total, I 
don’t know. 

“Q. You don’t know? 

"*A, All we are interested in is the total. 

*“@. Can you tell us whether that letter on the 
Conway and Culligan stationery referred to the 
document you have in your hand? 

‘CA. It refers to the total here, $2,035.89. 

‘“Mr. Margohs: J think that establishes it suf- 
ficiently, Your Honor. 

‘“The Referee: It may not establish the assign- 
ment, but it shows the amount that went there. Now, 
if the amount went there and the man was insol- 
vent, and they knew he was insolvent, or had reason 
to believe he was insolvent, within four months—— 

“The Witness: Why would I? 

‘“The Referee: I am talking to counsel at the 
present time. What is the answer to that, Judge 
Mullin ? 

‘“Mr. Mullin: My answer, may it please the 
Court, is that we received the sum of $2,035.89, as 
set up by the answer; that the sums were received 
from Conway and Culligan by virtue of an assign- 
ment. It was the common practice between Mr. 
Casey, Scardino and other subcontractors. 

‘“The Referee: What difference would the com- 
mon practice make? 

“Mr. Mullin: Just a moment, please. It would 
establish their custom. 
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‘The Referee: Custom cannot affect creditors. 

“Mr. Mullin: As far as offering proof of the 
fact that we had no knowledge of the fact that 
Scardino was contemplating bankruptcy. 

“The Referee: I am not deciding this case, but 
we have testimony that he was. He does not have 
to say that he is contemplating bankruptcy. All he 
has to say is: ‘I have no [83] money or no property 
with which to pay.’ Then that is either knowledge 
to you, or at least sufficient knowledge to give vou 
reasonable cause to believe he is insolvent. ‘That is 
why I am saying custom does not enter into it. 

“Mr. Mullin: I would say that custom would 
enter into it by virtue of the fact that over a period 
of years the same type of dealings had been going 
on between H. Kh. Casey & Company and Seardino, 
and that checks drawn jointly to Seardino and 
H. E. Casey & Company by general contractors nad 
been used. They had been honored and Scardino 
had remained in business and his financial condi- 
tion, so far as bankruptcy was concerned, was no 
different so far as the knowledge of H. E. Casey & 
Company is concerned, on February 20th than it 
had been for a number of years previously. 

“The Referee: I will ask you this: Suppose 
over a period of vears, every time the bankrupt got 
behind, they went down and did not get an assign- 
ment, but just got money from him. Under those 
circumstances, would vou say that custom entered 
into it if the last payment was within four months 
of bankruptcy? 
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‘‘Mr. Mullin: No, but the main objection, ac- 
cording to the petition here, is just that, and that 
alone, and the answer, that we are not bound unless 
we went out with knowledge of the contemplated 
bankruptey of the bankrupt and, so to speak, forced 
him to give us an assignment. That is what I am 
here prepared to show. 

‘‘The Referee: Well, if it develops at the end of 
the hearing, if there is testimony in which he said 
to you: ‘I am broke; I haven’t money to pay you,’ 
would it make any particular difference whether it 
was the custom or not? That is the reason I say 
your custom idea is not competent. 

“Mr. Mullin: Except for the fact, and I think 
it will be developed, that it was quite common for 
Scardino at all [84] times to say he was broke. 

‘“he Referee: If he did that, it put you on 
notice. If you admit that, it puts you on notice. 

‘“Mr. Mullin: But, the bills always were paid. 

‘“The Referee: But a time did come when the 
bills were not paid by Scardino. 

“Mr. Mullin: Yes, many people, and I think 
Your Honor undoubtedly has had similar matters, 
where a person, any time you go to collect and don’t 
get it, says, ‘I am broke; this, that, or the other 
thing.’ In fact, unless we had actual knowledge 
of the fact that the man in fact was broke, I don’t 
believe we are bound. 

‘The Referee: The law does not say so. It says 
if you have reasonable grounds to believe it. If a 
man says: ‘I am broke,’ that puts you on notice. 
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““Miy. Mullin: lLet’s stand on the reasonable 
grounds. If, over a period of years, the same thing 
had transpired, as I am prepared to prove, and the 
same type of discussion, ‘I am broke,’ over a period 
of years, but in fact the man was not broke and in 
fact continued to operate and was successful in his 
operations, would that one statement, in view of the 
many other statements by this man, amount to rea- 
sonable knowledge ? 

“The Referee: Absolutely. If you were con- 
stantly dealing with a man who said, ‘I am broke,’ 
and you finally got your money and the day came 
when he was broke, vou are bound. 

“Mr. Mullin: Your Honor may be correct, but 
I respectfully state that I cannot subscribe to that. 

‘The Referee: Of course, that is the reason we 
have litigation. 

far winilin: That is right. 

“Mr. Margolis: @Q. Can you tell us, Mr. Casey, 
with respect to Job No. 1139, how much you re- 
ceived and when? [85] 

“Mr. Mullin: There is an objection pending. 

“The Referee: The objection may be overruled. 

‘‘Mr. Margolis: Then I will repeat my question. 

*Q. Can you tell us from your records, Mir. 
Casey, with respect to Job No. 11392 

Pithe Witness: A. $31.21? 

“©. Yes, $31.21. 

‘CA. J cannot tell from this record. As I said 
before, this money came in in much larger amounts 
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than shown here and were all accumulated into 
a total. 

‘"*@. In order to conserve time, will you say that 
all these that I am referring to, the jobs listed on 
the document dated February 18, 1942, which you 
have in your hand, addressed to Conway and Culli- 
gan, would you say you received the amounts listed 
alongside the job numbers? 

ie Phat isericht, 

‘‘Q. May I see your copy a moment? And, can 
you tell us what the total was? A. $2;085:89% 
‘‘@. In whose handwriting are these figures? 

“A. I don’t know. I was trying to make them 
out myself. 

‘*@. This was in your file? 

‘fA. It could be Jules Mendich. 

‘“@. Do you recognize this handwriting ? 

“A. “No, 1 don’t. 

‘“The Referee: Q. Who was that you said? 

‘‘The Witness: A. Jules Mendich. 

‘““Mr. Margolis: Q. He was your bookkeeper? 

‘“A. No, credit manager. 

‘“The Referee: Q. Do you know where he is? 

‘‘A. He is in the shipyards. 

‘Mr. Margolis: @. Do you know which one, 
Mr. Casey ? 

‘“A. I think Western Pipe. 

“Q. Do you know who changed the figure that 
appears to be changed from some amount to 
$2,035.89 ? A. No, I demt. 

‘€). Do you know who determined that? 

“ No, I don’t. [86] 
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“Q. How can you tell there was received, pur- 
suant to this figure in the document dated February 
18, the sum of $2,035.89? 

‘*A. Because I checked the bills that constituted 
these numbers, the job numbers, against the )ills. 

‘Mr. Pardini: Q. The job numbers? 

“A, Yes. 

‘Mr. Margolis: Yes. 

“The Witness: A. Against our invoices and 
totalled them up and got this total. 

“*Q@. Where are those pills? Have you got them 
here? 

‘“A. No, they are in our files, Mr. Margolis. 

“@. You say they are in your files? 

pe Yes. 

“*Q. When did you last see them? 

““A. Well, I would say it was the day we were 
in Court. 

“The Referee: The 26th of January. 

‘‘Mr. Margolis: Q. You received this trustee’s 
petition for a turnover order? 

“A. No, the original time—— 

‘““@. Iam asking another question. You received 


this? A. This last one? 

“Q. This document entitled Trustee’s Petition 
for a Turnover Order? a eS 

“@. You received a copy of this and the order 
to show cause? A. Yes. 

°Q. Did you read it? Boe | “did. 


“Q. Did you read that portion which reads as 
follows? I am reading from page 2 of the Order: 
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““<“Tt is further ordered, that said respondents 
bring with them all of their books, records, and 
documents covering the moneys received by them 
under and by virtue of the assignments referred to 
in said Trustee’s Verified Petition, including all of 
the information regarding the notices of comple- 
tion in connection with the receipt of said moneys 
under and by virtue of said [87] assignments.’ 

“A. Well, I have brought that. 

“Q. Are the bills still available? 

“. Yes, they ere 

““@. That give the figure of $2,035.89? 

‘“A. They give a figure of $1,920.26, less a credit, 
if I remember correctly. 

‘“@. What happened to the credit? 

‘‘A. The credit was given to the account. 

‘‘@. Did you see those payments as they came 
through, those you already testified to: $28.64 on 
February 28, $478.09 on February 24th, the $286 on 
March 14th, and again on March 14th the $313.08? 

‘‘A, Ave you asking, did I see them? 

‘“Q. Yes, did you see the checks as they same 
through ? 

‘‘A. IT may have and I may not. That is a long 
ways back. They may have been put in the bank 
without my seeing then. 

‘*Q@. Do you know whether you say any of those 
checks covering the items ? 

‘‘A. Yes, because some of them came in the 
mail, which I may have opened. Some may have 
been collected from the office. 
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“Q@. Of Conway and Culligan? A. Yes. 
‘‘@. Did you go by to collect any of them or did 
you send someone from your office ? A. No. 


‘‘). Have you a recollection of seeing one or 
more of the checks representing those items? 

“fA. Yes. 

‘‘@. And who was the payee on them? 

‘‘A. Ourselves. 

“‘Q. Scardino’s name was not included in it? 

‘““A. No, it was not. 

‘*@. You did not need the endorsement of Scar- 
dino, that you know of? A. No. 

‘@. Directing your attention again to the list 
on the letter dated February 18, 1942, can you tell 
by looking at that and comparing it with your 
ledger card that you have, [88] when the first pay- 
ment was received in connection with these items 
on the letter of February 18th? When was the 


first payment received ? A. February 24th. 
“Q. That was the $478.69? B09 
“@. On February 24, 19429 ma. Vee 


‘*@. And when was the last item received cover- 
ing the job numbers and the amounts on this letter 


of February 18, 1942? A. April 27th. 
“Q. Of what year? A. 1942. 
““. In what amount? A. $106.60. 


“Q@. Now, you received some money in January, 
did vou not, directly from one Schmidt ? 

“A. Well, I could not tell from here. 

‘*Q. Do you remember having those blue slips 
with you at the last hearing on January 26th? 
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puxer Y es. 

‘“@. Where are those slips? 

“Mr. Mullin: I have them here. 

“Mr. Margolis: Q. I show you these two docue 
ments and ask you what they are, if you know? 

‘“‘A. These are orders from Schmidt for the 
American Trust Company to pay us the amount of 
$81.43 and $81.43. 

“@. Under what date? A. January 15th. 

“@. Did you receive both of those amounts? 

‘‘A, No, these are still outstanding. 

“@. Now, do vour records reveal a payment of 
$252.35 on January 20, 1942? 

“(A What amount? 

Q). $252.357 A. In January? 

“Q@. Yes, January 20th? 

SX, $252.37, that is) Melis 

““@). $252.35 is the amount I have. 

“A. Ttjiss37 here. 

‘“Q. Now, was that by virtue of one of these 
assignments similar to the documents I just showed 
you? A. It could have been. [89] 

‘*@. I believe you had some others at the time? 

‘“A. Have you the others? 

‘“Mr. Mullin: Not that I have seen. 

“The Witness: A. They would have been col- 
lected, that is right. It could have been. 

“Mr. Margolis: Q. $252.37, that was on Gaia 
job? 

“A. Well, it must have been on the Schmidt job. 

‘““Mr. Mullin: If you know what job, Mr. Casey. 
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‘A. I am only assuming. 

“Mr. Margolis: I will ask the Court to check 
back the record. I have some definite notes here 
wherein he testified, that on January 20, 1942, he 
received the additional sum of $252.35, and another 
sum of $246.50, and I have a very distinct and defi- 
nite note here. 

“The Referee: Very well. 

“Mi. Margolis: It appears to me to be on the 
Schmidt job. The reason I am asking that we go 
back to the record, Your Honor, is my recollection 
of these facts is that those two items were in addi- 
tion to the $2,035.89 already testified to under the 
document the witness has in his hand. 

“The Witness: Aren’t you referring to an 
amount of $262.66 2 

“‘Mr. Margolis: No. Let me refresh your mem- 
ory, if I may, My. Casey. 

“@. I believe you testified that under the 
Schmidt job, on January 15, 1942, you received an 
assignment, which you had there, the blue docu- 
ment, for $81.43 and another of the same date in 
the same amount, making a total of $162.86. Your 
testimony in January was that this amount is still 


open and uncollected ? A. Tat is geht. 
‘““Mr. Mullin: He also testified he received 
$252.35. 
“Mr. Margohs: $252.37, which I have marked 
paid. 


‘‘Q. Your testimony being that it was paid tu 
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you on January 20, 1940. You also said the sum of 
$256.50 was [90] already paid, meaning you had 
received it, that the amount was paid. Does that 
refresh your memory ? 

‘A, TI believe where I got that was out of a 
Schmidt letter in the file. 

“Mr. Mullin: It may be. Here is your whole 
file, Mr. Casey. 

“The Witness: $252.35? 

‘Mr. Margolis: Q: That is the figure I asked 
you for. 

“A. That is right. That was under the assign- 
ment on that date. 

‘“Q. Not on this one of February 18, 1942? That 
was in addition to this? 

‘A. That is right, a blue assignment. 

‘‘Mr. Margolis: May we offer these in evidence, 
Your Honor, so we can refer to them properly? 

‘‘The Referee: Trustee’s Exhibit No. 3, two of 
them, both dated January 15, 1942; one is for 
$81.43 and one is for $81.43. 

‘‘Mr. Margolis: Q. Then you did receive on the 
Schmidt job $252.35 on January 20, 1942. Is that 
correct ? 

‘‘A. Well, there is a discrepancy here of two 
cents. Whether that is it or not, I have $252.35 
and it shows received $252.37. Whether it is the 
same thing, [ don’t know. 

‘“@. What is your best recollection of it? Where 
did you get the $252.35 from? 
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‘““A. Every notation is on a list of jobs covered 
by these assignments. 

““@. And the $252.37, you got from where? 

‘‘A. From the job payments. 

‘“@. Well, do you think it was the same item? 

‘‘A. Well, there is a two-cent difference. It 
could be. 

‘*@). In all events, you received that money on 
January 20, 1942, in accordance with the record 
you have in your hand? 

‘CA. I received $252.37. [91] 

‘“*Q. Fine. Now, does your record reveal an 
item of $246.50 paid to you on the Schmidt job? 

‘‘A. There is no item for that specific amount. 

‘‘Mr. Margolis: May we have a five-minute re- 
cess? I think we can conclude in another five or 
ten minutes. 

‘“The Referee: She has the record right there. 
She can check it. 

“(The reporter then read from the record of 
January 26, 1942, at page 171 and ‘page 172 of notes, 
as follows: 

‘““Mr. Margolis: Q. How many of these 
documents labelled American Trust Company 
not negotiable, did you receive from Mr. Sear- 
dino? 

“fA, The total is there, isn’t it? 

*“*Q. Will you find it for me? I cannot see 
a total on this. 
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‘©¢A Maybe it is not. You had a total of 
$162.86, did you not? 

‘©. The sum total of these two items here? 

“A All right. There is another total of 
$952.35 and $246.50. Those together would 
make $661.71. Is that correct? 

“<*@, ‘iMiat is correcs. 

‘¢cA. Then, the $252.35 and the $220;00ime 
the ones paid, leaving $162.86 still open.’ 


“Mr. Margolis: Q. Then, there was $246.50 
paid H. EK. Casey Company pursuant to one of these 
blue assignments ? 

‘““A, [ don’t think we have them in an item of 
$246.50. 

‘Q. You do find an item of $246.50? 

‘“A. Yes, on the list, but I don’t have a $246 on 
the ledger received. Do you see what I mean? 
Listed on this piece of paper. 

‘*Q. May I see the paper? 

‘fA. See what I mean? 

““Q. Yes, I see what you mean, but I believe you 
had another blue one. 

‘‘A. This is all we have left. 

“Mr. Pardini: They pick these up when they 
pay. 

‘Mr. Margolis: Q. Does your record show you 
received [92] that amount of $246.50? 

‘A. I could not tell from here. 

“The Referee: Didn't vou so testify the other 
day when you were here? 
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‘A. I might have testified we had an item of 
$246.50. 

“My. Pardini: Included in the general collec- 
tions after January, 1941. 

“The Witness: A. Of $661.71. 

“Mr. Pardini: Q. And among that money was 
$246.50 on January 20, 1942? 

‘‘A. JI have a payment here of Schmidt, $262.66. 

“The Referee: That is another payment, is it? 
What date? 

‘CA. February. 

‘Mr. Pardini: Q. What date? 

eee ebiuary 19th: 

‘The Referee: You did not mention that the 
other day, did you? 

‘fA. We argued over that, as I remember, trving 
to establish that figure. That is the way it was. 
You are talking of $246 and I was talking about 
$252.35. 

‘The Referee: You heard what the reporter 
read to you. That was your testimony, wasn’t it? 

‘‘A. It may have been on that day. 

‘“The Referee: You are endeavoring to tell the 
truth at all times, aren’t you? 

‘‘A. That is right. But we were going around 
in a circle here trying to find a lot of items. 

‘‘Mr. Margolis: We are not going in eireles. 

‘“The Witness: A. I say we were that day. 

‘“Mr. Margolis: Q. I will ask you this: Now, 
you received some money in October of 1942, also, 
didn’t you? 
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“CA. October? 

“@ Yes; sin? Se GEE 

“Q. $158.39? 

‘A. That was through a hen. [93] 

‘“Q. When was the lien filed, do vou know? Do 
your records show ? 

‘CA. Not what I have here. It was filed through 
a fellow by the name of Burns. 

“Q. Do you know when it was filed? 

“A, No; I dont. 

‘‘Q. Deo the records reveal it? 

‘A. You can probably get it from Burns. 

‘“@. Would your records reveal, how much 
money, excluding this $158.39, Mr. Casey, you re- 
ceived from February 24, 1942, to date, excluding 
the £158.39? Can you give us the total? 

“CA. Let me have that again. 

““Q. You testified that the first payment you 
received pursuant to this letter vou have in your 
hand the assignment of February 20th, was a pay- 
ment of $478.09 on February 24, 1942? 

Can Nice: 

‘Q. All right. Now, can vou give us the sum 
total of all the moneys you received in these matters 
from that date until today, excluding the $158.39? 

‘‘A. Which one is the $158.39? 

“@. That is the one you just mentioned that 
you received in October. Exclude that. 

‘fA. Well. I would have an item of $2,035.89. 

“Q. Go ahead. JT will do the figuring, vou give 
me the items. Go ahead. Was there anything in 
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addition to that? 

“fA. Yes, plus $153.39 in October. 

@. Is the item of 2252.37 that you testified you 
received on January 20th included in the sum total 
of $2,035.89 ? A. No. 

‘“. In other words, vou received &2,035.89 and 
also $252.37, which is a separate item. Is that cor- 
rect? A. There is $252.37, yes. 

“(). And $246.50? 

“A. Well, I cannot say as to this $246.50 now, 
because it does not show on here. [94] 

“‘Mr. Margolis: We submit that the sum total 
of these items is $2,534.76. The testimony so shows 
it and we will not take more time of the Court on 
these matters. We are not going to take the time of 
the Court to re-establish the $246.50. I offer in 
evidence the testimony adduced heretofore. 

‘The Referee: That is before the Court. 

‘‘Mr. Margolis: Yes. 

“@. Can vou get for us the information with 
reference to the $158.39, Mr. Casey, when the lien 
was filed? You got the money in October, 1942. 
Is that correct ? 

‘‘A. It was paid that date, yes. 

‘Q. Paid to H. E. Casey Company? 


* The testimony referred to by the attorney rep- 
resenting the trustee is found in the Reporter’s 
Transcript of the 21a examination, filed in the office 
of the clerk of this court on September 30, 1943, in 
connection with a petition for review, with refer- 
ence to which comment hereinafter will be made. 
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“ox, That issmieii 

“Q. From whom did you receive it? 

‘A. The title company. 

‘Q. Do you know in connection with what job? 

‘CA. I believe it was the Younger job. 

“Q. Stanley W. Younger? There is nothing 
in your file that would show when the lien was filed? 

‘A. No, there is not. 

“Mr. Margolis: That is all, Your Honor. 

“The Referee: Any cross-examination, gentle- 
men? 

‘‘Mr. Mullin: Can we take a recess, Your Honor? 

‘“‘The Referee: Yes, for about five minutes. 

‘* (Recess) 


“‘Mr. Pardini: Q. Mr. Casey, were there any 
other contractors with whom you dealt at this time 
on behalf of Scardino in a similar way, other than 
Schmidt and Conway and Culligan? 

‘A. With any others? 

O. 6Yes, 

‘fA, J think that is all. You mean at [95] that 
particular time? 

‘*Q. Say anytime in 1942? 

‘A. I would be guessing on that, in 1942. 

‘*Q. Well, about this time? I haven’t the names. 
I had a list. 

“A. But there is only a few months’ period 
there. 

“Mr, Margolis: Q. Younger was one of them? 

‘A. Younger was prior to that. 

‘‘Mr. Mullin: Younger was one of the lien jobs. 
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“Mi. Pardini: Q. The Younger was after- 
wards ? 

‘“The Witness: A. No, prior. 

“Q. Oh, prior? 

‘A: Younger was prior, in 1941. 

“@. Can you tell me from the books you now 
have, when was the last transaction with Younger 
before October, 1942? That is, before you got that 
$158 ? 

‘fA. I would say it was back in 1941. 

‘‘Q. Have you any record that will show that? 

mA. Yes: 

“Q. Here? A. No. 

‘“Q. Now, did you have any dealings with Joe 
Bettencourt ? 

‘‘A. Well, we sell Joe Bettencourt. Yes, we sell 
him ourselves. 

‘*Q. .-But, you did not collect from him on any 
account of Scardino’s? A. I don’t think so. 

““Q. Your record would show that, would it not? 

“SA. If we had sold him, yes. 

“*Q. Did you collect from Mr. Gus Johnson for 
the account of Scardino? 

‘A. That is still an outstanding account. Gus 
Johnson’s is made up in the balance Scardino still 


owes us. 
“Q. That is the general account. And _ have 
there been collections? A. No. 


‘“@. When was the last collection on there? 
‘fA. In 1941. 
“Q@. Do you know when in 1941? A. No.. 
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‘Q. Your record will show when the last collec- 


tion was and the amount? A. Yes. 
“Mr. Margolis: @. Would the records show the 
amount? [96] A. Would they? 


‘“Q. Yes, your records? 

‘““A. They may. I told you the last time I was 
here, we have had quite a change in help. It is 
hard to tell what will show up. 

“Q. Would it likewise show an assgnment from 
Donald Johnson or to Donald Johnson from you? 

‘fA. I could not say. 

“Mr. Pardni: Q. Did you have one in the name 
of John L. Steiner? Have you collected any moneys 
from John L. Steiner for the account of Scardino? 

PAR NO. 

“*. At no time? 

‘‘A. No, we never had any of John L. Steiner’s. 

“Mr. Pardini: That is all. 

“‘Mr. Margolis: Nothing further. 


‘Cross Examination 

““Mr. Mullin: Q. Mr. Casey, vour firm has done 
business with Scardino over a period of vears? 

Done Ves: 

‘*™. Approximately how long? 

‘fA. Oh, four or five vears. J eness it dates way 
back to a job back in the ’20’s. I think it was. 
Then he went away and came back again. 

‘*™. Did you have any knowledge—I will withb- 
draw that. When did vou first have knowledge of 
the fact that Seardino was in bankruptey or con- 
‘templating bankruptey ? 
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‘“A. I never knew he was in bankruptcy until 
I came up here at the last hearing. 
“*. And was that under the subpena 
‘‘A. That was the first notice. 


Q. Calling for your appearance on January 26 


of 1943? As, Witat is rreht. 
‘*€). You were served with a subpena to come 
to the hearing at that time? A. That is right. 


**@. On receipt of the subpena by you, that was 
the first time you knew Scardino was in bank- 
rupicy ? A. Right. 

“Mr. Margolis: I am going to object on the 
ground that it calls for the opinion and conclusion 
of the witness. [97] 

‘The Referee: It is a matter of fact, isn’t it? 
I don’t know what his answer will be, but it will 
be a matter of fact. 

“Mr. Margolis: What difference would it make 
when he heard about it? The question is, whether 
he knew about it before or had reasonable know]- 
Cage. 

‘“The Referee: That is not your objection. 

““My. Mullin: The objection is on the ground 
that it calls for an opinion and conclusion. 

“Mr. Margolis: I will amend the objection, on 
the ground that it is immaterial. | 

‘The Referee: It may be sustained on that 
ground. 

‘My. Mullin: Q. Mr. Casey, did you ever know 
of the fact that Mr. Scardino contemplated bank- 
ruptcy? 
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“Mr. Margolis: I object to that question, if it 
please Your Honor, on the same ground. 

‘Ny. Mullin: Your Honor, the allegations of 
the petition here and the objections seem all one- 
sided so far as Mr. Margolis is concerned. He is 
very interested in getting what he wants but objects 
strenuously to anything else. 

‘The Referee: That frequently happens. 

“Myr. Mullin: But always within moderation. It 
so happens here that the petition alleges certain 
things; one of which is that certain assignments 
were taken with the knowledge that Scardino con- 
templated bankruptcy. 

‘The Referee: Does the petition so allege? 

‘“Mr. Mullin: I believe it alleges that we knew 
at the time of the acceptance of the assignment, if 
I remember the content of the petition. 

‘‘Mr. Margohs: I do not allege that it was taken 
knowing he was contemplating bankruptcy. I will 
read it; 

‘“*That at the time of the assignments here- 
inabove referred to, said respondents knew 
bankrupt was [98] insolvent and caused said 
bankrupt to make said assignments without 
any consideration therefor.’ 


‘The Referee: The objection may be sustained. 
If that is the allegation of the petition, you have 
your proper question to ask the witness. 

“Mr. Mullin: Q. At the time that this assign- 
ment was made, and on February 20th of 1942, did 
you know that Seardino was insolvent ? 


vs. G. S. Hayward 111 


(Testimony of Harold E. Casey.) 

“he Witness: A. I did not. 

“Gd. Was there anything that would lead you to 
believe at that time that Scardino was insolvent? 

“A. I would say no. Did you say solvent or 
insolvent ? 

“Q. Insolvent. Did you cause Scardino to make 
these assignments without any consideration there- 
for? A. Did I cause him to? 

OO. Yes. 

‘‘A. The assignment was caused by Conway and 
Culligan on the threat from us of a lien on their 
jobs. | 

““™. You yourself had nothing to do with Sear- 
dino? A. That is right. 

““@. As J understand, Seardino was doing the 
plastering work for Conway and Culligan? 

eee Wirt is richt. 

‘*. And he left some uncompleted jobs? 

“A. He did. 

°°. And another plasterer took over? 

eae) Bhat is meht. 


“*Q. What is his name? A. C. B. Ander- 
son. 

“@. And did C. B. Anderson come to you for 
materials ? A. He did. 


““@. And will vou tell us when you first knew 
Seardino had stopped working on the Conway and 
Culligan jobs? 

‘‘A. Well, some jobs were practically due for 
the hen period and Culligan always made payment 
of those bills. The understanding was they made 
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payment to us when the payments were due, the 
bills for payment. We said, ‘If we cannot get pay- 
ment, we will lien the jobs.’ They said, ‘You cannot 
lien a job, because we cannot have a hen on Burlin- 
game Village.’ [99] 

‘“‘®. Burlingame Village was a subdivision oper- 
ated by Conway and Culligan ? 

‘A. Thatis right. So they went out and got this 
assignment from Joe Scardino to pay us our bills. 
The arrangement for payment was made through 
myself and Tom Culligan, or Conway and Culligan. 

‘‘Q@. Had it been vour practice previous to this 
time to take, on the Seardino jobs and others, either 
joint checks, an assignment, or orders on the gen- 
eral contractor or owner for materials furnished 
by you to Seardino ? 

‘‘Mr. Margolis: We object—— 

‘The Witness: A. That was the general prae- 
tice. 

‘Mi. Margolis: I object to the quetion, Your 
Honor, on the ground that it is totally incompetent, 
irrelevant and immaterial. 

“The Referee: The objection may be sustained. 

“Mr. Mullin: For the purpose of the record, 
I make an offer of proof to the effect that in the 
building supply industry on the Peninsula it is 
common practice for owners or general contractors, 
in payment for materials supplied subcontractors 
by material companies, to either make the checks 
payable jointly to the subcontractor and/or the 
various supply houses, or to take orders in favor 
of the material men for materials furnished on 
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subcontracts, drawn against the lending institution 
or the financing agency, and/or to take assignments 
covering the amount of material supplied by the 
material companies to the subcontractors working 
under general contractors or owners; and, that that 
practice was followed at the time of this assign- 
ment and had been followed for a great period of 
time ‘prior thereto, and the same practice continued 
up to the time of the cessation of building generally, 
due to the curtailment of building activities, due to 
the war, and still exists where such buildings are 
allowed to be constructed at the present time. 

‘“The Referee: You have your offer for the 
record. [100] 

“Mr. Mullin: Q. Is Seardino indebted to you 
at this time, Mr. Casey? 

“The Witness: A. He is. 

**Q. And the amount is the amount set forth in 


your answer, $1,031.52? A. Yes. 

‘*@. Did you or not lien any of the Conway and 
Culligan jobs? A. Did we len? 

a). Yes? A. No, we did not lien. 


‘Q. The reason you did not hen them was what? 

‘“Mr. Margolis: We object on the ground that 
it is suggestive and leading and on the further 
ground that it is incompetent, irrelevant and im- 
material. 

‘The Referee: The objection may be overruled. 

“Mr. Mullin: Will you please repeat the ques- 
tion? 

‘*(Question read. ) 
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“Mr. Margolis: I object on the ground that the 
question is leading and suggestive. 

“The Referee: He asks for his reason. How 
else could he get it? 

“Mr. Margolis: Very well. 

“he Referee: It may be overruled. 

‘The Witness: A. The reason why we did not 
lien was because they had made arrangements under 
this assignment to pay us $2,035.39, if I remember 


right. 
“My. Mullin: Q. The amount set up by the 
answer ? A. That is right. 


‘‘d. And those amounts were received by you? 
OAS hat is] rieit: 
“Mr Mullin: Thais air 


‘‘Redirect Examination 

‘‘Mr. Margohs: Q. You never filed a hen on 
any of these jobs in controversy, did you, Myr. 
Casey ? A. No. 

‘Q. Did you bring your file here m connection 
with all [101] the transactions with Mr. Scardino 
from the time you started to do business with him 
four or five years ago? 

‘‘A. I have a ledger sheet. 

‘*@. Anything other than a ledger sheet? 

BA... INO: 

‘*@. There is nothing else in the file but the 
ledger sheet that you brought with you? 

‘‘A. That is right, besides these papers. 

‘‘Mr. Mullin: ‘That is the file you have been re- 
ferring to, Mr. Margolis. 
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‘“My. Margolis: Yes, the file he brought with 
hin, 

‘“@. Have you any other assignments in your 
file from Mr. Seardino? 

‘fA. We had over the period of years, yes. 

‘@. Anything recently other than those to which 
we have referred ? A. Not for this ‘period. 

“*@. Except those to which we referred? 

aa. Ves. 

“Mr, Margolis: That is all. 

“Mr. Pardini: @Q. Mr. Casey, you have been in 
the supply and material business a long time, have 
you not? 

A. Yes. 

‘*@. And you are familiar, when you mention 
that you did not lien a job, you are familiar with 
the fact that a lien is the recourse of a material 
man against the owner of the property? 

“A. That is right. 

‘*Q. Who may or may not have paid his money 
to the contractor in chief, and in turn, that mav he 
in the hands of the subcontractor, or if someone 
along the line does not pay the material man, he has 
what is known as len rights? 

‘‘A. That is why we have taken the privilege 
of making the payments direct. 

“®. When Barrett & Hilp, for instanee, buv 
material of you, they don’t give vou an order to 
pay direct for one of their jobs, do they? 

‘fA. They buy direct. 

‘“. Orders for payment direct to the material 
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men [102] are always given where the credit ques- 
tich is not determined ? 

“A. It follows through on the subcontractor. 

““Q. You have a lien right in any case where you 
are not paid by the subcontractor or the contractor? 

‘‘A. That is right, and in this case—— 

‘*Mi. Mullin: I don’t want to seem technical, but 
I object to this line of questioning as entirely in- 
competent, irrelevant and immaterial. Those are 
matters of law. The Court will take judicial knowl- 
edge. 

‘The Referee: That is true. 

‘Mr. Pardini: Q. Scardino’s present indebted- 
ness is $1,031.52, at the present time, to you? 

‘‘A. If that is the correct amount. 

‘*Q. And what was it on January 31, 1942? 
Can you determine that from this ledger sheet? 

‘fA. I should be able to. 

“@. You testified, I think, previously that it 
was $4308.73 on January 26th? 

‘My. Mullin: What date? 

“Mr, Pardini: On January 26th. I have a note 
here that Scardino then owed you, that is January 
31, 1942, owed you $4,308.73. Would your records 
show that? 

“Mr. Mullin: $4,308.73, from the ledger card. 

“Mr. Pardini: Q. Now, have you any record 
that would show a checkup of how old the items 
of indebtedness representing the $4,308.73 were on 
January 31, 1942? 

“A. It is right there. 
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‘“Q. No, this, Mr. Casey, is apparently a ledger 
sheet starting January 20, 1942. 

“Mr. Mullin: There were earlier ones. Sear- 
dino’s account, over a long period of time, ran froin 
$3,700 to $4,600, or thereabouts. 

“Mr. Pardini: For the preceding year, it was 
about the same amount? [103] 

“Mr. Mullin: There were regular credits and 
regular charges over that period of time. 

“My. Pardini: But on January 31, 1942, there 
was $4,309.73 due on an open account. That is all; 
no further questions. 


Recross Examination 

“Mr. Mullin: Q. Just one further question. 
Myr. Margolis asked vou about other assignments, 
if vou had any information regarding them. Can 
you tell me whether or not the other assignments 
were paid, referring to the earlier assignments? 

‘‘A. Those assignments had been paid. 

‘“Mr. Margolis: I was not referring to other 
assignments. 

“Mr. Mullin: That was my understanding. 

‘“The Referee: That was your question, Mr. 
Margolis. 

‘‘Mr. Margolis: If it was, I might correct it by 
saying this: My notes reveal that during the last 
hearings these names were mentioned: Schmidt, 
Donald Johnson, Gus Johnson, and Stanley W. 
Younger. We had taken eare of the Schimdt prop- 
osition with these documents which are in evidence, 
plus the testimony of the $252.85 paid and the ref- 
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erence to the $246.50. We took care of the Stanley 
W. Younger proposition with the testimony of the 
lien. I had reference to Donald Johnson and Gus 
Johnson. 

“Mi. Mullin: Mr. Casey testified previously 
that they comprise the amount still due. There may 
be some others, but those two comprise the major 
portion. 

“Mr. Margolis: That is what I was referrmg 
to, if his file would show anything, any assignment 
with respect to those and whether they had been 
paid. 

‘“Mr. Pardini: Of course, it is argumentative, 
but apparently $1,035 is now due and owing. It 
was $4,308. [104] That is, $3,277 has been collected 
somewhere. Now, we have an account of $2,534.79, 
roughly, which would leave some $700, $800 or $900. 

‘Mr. Margolis: Unaccounted for. That is what 
I had in mind. 

‘*Mr. Mullin: Unaccounted for? 

‘‘Mr. Pardini: It is collected. We don’t know 
how or when, collected after January 31, 1942, by 
H. E. Casey Company. 

“Mr. Mullin: The ledger card shows its re- 
ceipt during that period. 

‘“Mr. Pardini: That is what counsel is asking 
you, and whether there were dealings with other 
contractors. Call Mr. Scardino while he is here 
and we may be able to clear that up. 

‘‘(Witness excused.) 
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ealled for the Trustee; Sworn. 

“Mr. Margolis: Q. Mr. Ferris, you received 
some moneys from Conway and Culligan in Feb- 
ruary of 1942? 

‘““A. We received money, but it does not specify 
on the sheets who it is from. | 

“Mr. Hoffman: I will stipulate, if Your Honor 
please, with Mr. Margolis that I have heretofore 
submitted a statement of the account taken from 
the records of the San Mateo Feed and Fuel Com- 
pany. The bookkeeper got this account up for me 
and it shows that there were certain payments. It 
may show—it doesn’t either. The inference is that 
the payment of February 24, which Mr. Ferris 
refers to there, comes from certain Cenway and 
Culligan jobs. I have the job numbers here and 
they correspond with the numbers Mr. Margolis has, 
except his total is $323, while the total payment 
shown there is $276.15. Now, there may have been 
a material credit or something in there. Apparently 
these [105] figures are from Conway and Culligan 
and they show that payment made and there is a 
discrepancy there of some $46. I think I would be 
prepared to stipulate that those moneys were re- 
ceived, subject to correction. It is possible the 
bookkeeping office can account for the diserepaney. 
I can send it to you. 

“Mr. Margolis: That is all right. It won’t be 
less than $276.15. 

“Mr. Hoffmann: It won’t be less than $276.15, 


That shows on the ledger sheet as being paid. 
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‘““Mr. Margolis: And it will not be more than 
$323. 

“The Referee: Very well. 

‘‘Mr. Margolis: Q. Do your records also show 
that on March 12, 1942, you received $97.08 ? 

‘SA. Yes. 

‘*@. On the Schmidt jobs? 

‘fA. JI don’t know what job. 

‘“Mr. Hoffmann: Going to that again: Mr. Ferris, 
those are figures furnished me by the office, which 
I furnished to Mr. Margolis. The amount shows 
on the ledger sheet; what the jobs were shows on 
this statement. 

“The Witness: <A. $97.08? 

‘‘Mr. Margolis: Yes. 

‘‘@. Now, your records also show that on Feb- 
ruary 19, 1942, you received $237? 

‘A. Yes, but that check came back. 

““@. And then was repaid on October 27, 1942? 

AL Rieht. 

‘Q. On February 10th, $180? A. $189. 

‘“Q. Was that January Ist, the $189, Mr. Ferris ? 

‘‘A. No, February 10, cash $189. 

“Q. On the Steiner job at Burlingame? 

‘“A. My. Hoffman might have that. 

ONO Mar golis: There has been an error in 
copying that, because the original sent me was 
$180. There are two [106] items: One of $180 and 
one $189. 

‘“Mr. Hoffmann: There is an error there some 
place. $189 is what you show on the ledger? 
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penx. Mos. 

‘Mr. Margolis: @. And on January Ist do you 
have a payment there, Mr. Ferris? A. $189. 

**@. And December 30, 1941? A. $46.12. 


“My. Margolis: Will you stipulate, Mr. Hoff- 
mann, in the interest of saving time, that the 
amount of $1,025.37, subject to correction, for the 
Conway and Culligan jobs, were moneys received 
by your client, The San Mateo Feed & Fuel Com- 
pany, between December 29, 1941, and the date of 
the filing of the petition? 

‘““Mr. Hoffmann: ‘That is what the figures show; 
I have not added them. 

‘““Mr. Margolis: I am just taking these two 
items. 

‘‘My. Hoffmann: I will stipulate that is what 
the figures show, but I won’t stipulate to your 
mathematics. 

“Mr. Margolis: $1,025.35. 

““Mr. Hoffmann: Well, it shows on December 
30th $46.12; January Ist, $189; January 10th, $189. 

‘“€). Is that $189, Mr. Ferris? 

“A, Well, $187. 

“Mr. Hoffmann: @. The Steiner job on Feb- 
ruary 19th, $237? 

“A. Yes, that was returned. 

““. But was subsequently paid, the check made 
good ? A. Yes. 

“Mr. Hoffmann: Conway and Culligan, $276.15? 

wR, Mies: 

“Mr. Hoffmann: The two Schmidt jobs, $97.08. 
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And that stipulation is subject to my check with 
the office gir] to see how she designated ‘Schmidt’ 
and so forth to each job. I assume it is correct, 
but I want to check. 

‘“‘Mr. Margolis: All right. 

“*Can Mr. Ferris state what the record shows as 
to how much he received between December 29 and 
the time the schedules [107] were filed April 29th? 

‘‘Mr. Hoffmann: We ean show the balance here. 
What date to you want? 

‘“Mr. Margolis: December 29. 

‘Mr. Hoffmann: On December 29 the balance 
Seardino owed was $1,457.96. Now, there were 
charges almost daily, you see, following that. What 
was the last date you wanted ? 

‘‘Mr. Margolis: April 29th or the last entry. 

‘‘Mr. Hoffmann. The last entry we have is 
March 24 and it shows a balance due then, March 
24th, this check is carried over, so on March 24th 
the balance would be $1,009.11. During that period 
the highest balance that he owed was on February 
10th; that was $1,838.26. I mean, there is a debtor 
and ereditor relationship running all through there. 

‘‘Mr. Margolis: Q. Now, Mr. Ferris, were these 
collections from the Steiner jobs and the Schmidt 
job and the Anchor Salon job handled in the same 
fashion that the Conway and Culligan payments 
were handled, do you know? 

“Phe Witness: A. They were handled by our 
collection man. He had to go after them all. 
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‘‘Q. Do the records reveal that you have any 
assignment there ? 

“A. No, Mr. Hoffmann had any assignments 
we had. 

‘“‘Mr. Hoffmann: I have here, and I have had a 
careful check made of the assignments; the assign- 
ments are all dated February 17, 1942. One is to 
John L. Steiner, one to Gus Johnson—none of them 
are paid. 

‘‘Mr. Margolis: None of them? 

‘‘Mr. Hoffmann: No. 

‘‘Mr. Margolis: Don’t these amounts refer to 
those? 

‘‘Mr. Hoffmann: No, these are dated February 
17th; and Donald Johnson. 

‘““Mr. Margolis: I will make a list of these later. 
In [108] the interest of time. 

“Mr. Hoffmann: I can forward you this. 

‘“Mr. Margolis: I will appreciate that. 

‘‘Ma. Pardini: Give the total. 

“‘Mr. Hoffmann: There are seven, totalling 
$1,006.17. 

“Mr. Margolis: Do your records show whether 
there was an assignment from Seardino to Conway 
and Culligan on this $276.15, Mr. Hoffmann? 

“Mr. Hoffmann: No. We had no assignment 
whatever from Conway and Culligan. The only 
assignment that I know of is the assignment in 
evidence which Mr. Mullin showed me the other 
day. It did not come to our files, evidently it was 
made without the knowledge of anyone from the 
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San Mateo Feed & Fuel Company, unless it was 
the credit manager. 

“Mr. Margolis: Any assignment made—— 

‘‘Myr. Hoffmann: The only answer was, the pay- 
ments were paid subsequent to the date of the as- 
signment, the payments we were discussing on the 
Conway and Culligan jobs. 

**Mr. Margolis: That is what I had in mind. 

“Mr. Hoffmann: Apparently they “Wereuie. 
ceived subsequent to that assignment, but no one in 
the San Mateo Feed & Fuel Company knew of the 
existence of the assignment. You remember when 
you phoned me [ told you there was ho assignment. 

“Mr. Margolis: Would you stipulate that this 
$276.15 was received by your chent directly from 
Conway and Culligan pursuant to this assignment? 

‘Mr. Hoffmann: No, I wont. 

“Mr. Pardini: You will stipulate it was ie 
ceived afterwards? 

‘“‘Myr. Hoffmann: There is no question of that; 
the record shows that. 

“Mr. Margolis: Q. Were you in the omee jer 
Conway and Culligan when this was prepared, Mr. 
Ferris? [109] 

‘The Witness: A. No, sir. 

‘“(y. Did you know anything about it? 

‘A T never knew Mr. Conway or Mr. Culligan. 
I don’t know either one. 

“<Q. Do you know whether someone connected 
with your firm was in Conway and Culligan’s office? 
: A, Pessibly our eredit man was. 
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any of George Ierris.) 
‘“@. What is his name? 

“A. Jobn De Monte. 

““. Do you know where he is now? 

=. Wo, sir. 

‘*@. Do you know where he is employed ? 

eae NO, Sir. 

‘“@. Do your records show his last known ad- 
dress ? A. Yes. 

‘““Mr. Margolis: I wonder if you would supply 
that? 

“Mr. Hoffmann: Isn't that his address on those 
records? I think that is what the girl told me. 

‘““The Witness: A. Maybe that is who it is. I 
don’t know. It does not give his name. 

‘“‘Myr. Hoffmann: I think he was working at the 
Southern Pacific. I think that is what the girl told 
me, because I asked her that myself. 

‘‘My. Margolis: In all events, the record shows 
that $276.15 was received by the San Mateo Feed & 
Fuel Company subsequent to the execution of the 
assignment. There is no question of that. 

“Mr. Hoffmann: Well, the assignment is dated 
February 20th and the payment was received Feb- 
ruary 24th. There cannot be much question about. it. 

““Mr. Margolis: That is De Monte? 

“The Witness: A. That is De Monte. 

““Mr. Margolis: Q. What is his first name, do 
vou know? A. John. 

‘““Mr. Margolis: I believe I will offer these in 
evidence and ask that they be marked. 

‘‘The Referee: Trustee’s Exhibit No. 4. [110] 
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‘‘Mr. Margolis: Copies of seven documents. 
‘‘The Referee: Very well. 
“Mr. Margohs: That is all. 


‘‘Cross Examination 

“Mr. Hoffmann: Q. Mr. Ferris, this assignment 
dated February 20, 1942, purporting to have been 
drawn by Conway and Gulligan, mentioning the San 
Mateo Feed & Fuel Company, that is the assignment 
you referred to as never having seen before? 

“A. ‘Ves. 

‘‘@. It was not in your possession? 

‘tA. No, 

‘*Q. It was not until I advised vou of the exist- 
ence that you knew of it? A. No. 

‘*@. There are no further assignments in the 
file from Conway and Gulligan? 

‘fA. I don’t think so. 

“@. So far as you know no money was paid 


pursuant to the assignment? A. No. 
‘“Q. The only assignments you had were those 
just offered by the trustee? A. Yes. 


‘*@. And no moneys were received on account 
of them? A. No. 

‘*@. You have known Mr. Scardino a number of 
years, have you not? 

‘fA. Oh, yes, a matter of six or seven years. 

‘*(. You have done business with him over that 
period of time? A. Yes. 

‘*(. Have your business relationships been dif- 
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ferent, were they any different in February of 1942 
than at any other time? 

[Notas tarts [ know. 

““Q. By the way, what is your capacity with the 
San Mateo Feed & Fuel Company ? 

“A. Vice president and general manager. 

“@. You have charge of the three offices. Is 
that [111] correct ? A. Yes. 

““@. Supervision of the credits? A. Yes. 

“Q. Did you know of, or did anyone ever report 
to you any insolvency of Mr. Scardino ? 

oA. No: 

‘‘@. Your relationship with him was as it had 
been over the past few years? A. Yes. 

“Q. By the way, the San Mateo Feed & Fuel 
Company was not listed as a creditor, either, were 
they, in the bankruptcy proceedings ? 

““A, That I don’t know. 

“Mr. Hoffmann: The record would show. 

‘The Referee: The record would show. 

“Mr. Hoffmann: Q. You never filed a claim, did 
you? Ae No. 

“Mr. Hoffmann: I think that is all. 


‘Redirect Examination 

“Mr. Margolis: Q. How long did Mr. De Monte 
work for you, Mr. Ferris? 

“A. I should judge about a year. 

‘*Q. And what was his title? 

“‘A. Credit Manager. 

‘“Q. He discussed all matters with you in con- 
nection with these accounts? 
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“A, Asa rule he did, as a rule. 

‘‘My. Margolis: That is all. 

“Mr. Pardini: Q. You know, of coursequaa 
Casey of the H. E. Casey Company, don’t you? 

mA. “8s, sir. 

“Q. You stated here, that so far as you know, 
there are no other assignments in your possession 
other than those counsel has given us. No other 
than those in your possession? 

“A. Not that I know of. 

‘‘@. You yourself did not go after the collec 
tions of the bills, did you? A. No, six. 

‘“. You had somebody else do that. For how 
many years before 1942 did you have other people 
collect your bills for vou, that is, out of your office, 
just as a special [112] officer for that purpose? 

‘CA. Oh, I should judge ten vears that I know of. 

‘*Q. So far as you know you never got on any 
single day during all the time vou did business 
with Joe Seardino, you never got a list of assign- 
ments such as this, did you? A. No. 

‘@. I think it is your testimony that vou had 
nothing to do actually with getting this assignment, 
someone else got them, probablv Mr. De Monte? 

‘fA. Probably. 

‘*Q. You don’t know the occasion or who was 
present when they were signed, do vou? 

ex. No. 

‘“@. Or the reason he had them signed? You 
don’t know that? All that would be in charge of the 
eredit manager who was being paid to protect the 
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company of which you are vice president and gen- 
eral manager? I mean, with which you are con- 
nected ? 

‘A We were leaving it to his judgment. That 
is what he was paid for. 

“My, Pardini: I think that is all. 

“My. Margolis: That is all, Your Honor. 

‘‘(Witness excused ) 


Cone 


Mr. Mullin: Just one more question I want to 
ask Mr. Casey. 


——— 


“HAROLD E. CASEY, 
‘Recalled for Respondent; 


“Direct Examination 

“Mr, Mullin: Q. Did Mr. Scardino ever tell 
vou, Mr. Casey, around the date of this assignment 
or immediately prior to that, that is, February 20th, 
did he ever tell you he was broke or could not pay 
his bills? 

a2. «Fhe did not. 

“Q. Have you filed a claim against the estate 
here for $1,035? 

“A. You mean in bankruptey? [113] 

oO). Yeo! A. No, I have not. 

‘Mr. Pardini: May I, with the Court’s permis- 
sion, ask a couple of questions? 

“The Referee: How long are you going to be? 

“Mr. Pardini: One minute. 
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‘‘Cross Examination 

“Mr, Pardini: Q. You also had collection and 
credit managers in your business? 

A That is viehite 

“Q. During all the time here involved? 

oe That isaiehit 

“Q. And Mendich was one of them? 

‘A. That is right. 

“Q. And he was the man who drew up the as- 
signments in question, if they were drawn up? 

“Mr. Mullin: Wait a minute. Which assign- 
ment ? 

“Mr. Pardini: Q. He would have had charge 
of regulating the credit of anyone who owed you 
money ? 

‘CA, No, because I always was advised of what 
was going on. 

‘“Q. Did you ever, before this time, get a batch 
of assignments such as have been introduced in evi- 
dence, from Mr. Scardino? 

‘CA. IT would say we had, yes. 

“Q. That many in a single dav? 

‘CA. Oh, no. 

‘“(). As on the single date, February 17th? 

‘A. But assignments. 

‘“Q. Or orders on specific jobs. Never before 
had you gotten that number from Mr. Seardino? 

‘CA. IT did not get any numbers. 

“Mr. Mullin: We have no other assignment ex- 
cept the first letter from Conway and Culligan. 

“Mr. Pardini: Q. You don’t know whether 


vs. G. S. Hayward | ai 


(Testimnoy of Harold E. Casey.) 
Mr. Mendich drew these up or got them up him- 
self ? 

‘““A. Yes, I was there the morning this all went 
on. 

‘““@. You say you knew about it? [114] | 

‘“‘A. I knew about the letter. 

“Myr. Pardini: I would like this marked for 
identification. 

‘““Mr. Mullin: That one never has been executed. 

‘“‘The Referee: ‘Trustee’s Exhibit ‘A’ for Iden- 
tification. 

“How long will you be when you take this up 
again ? 

“Mr. Mullin: I thought we were concluded. 

“‘Mr. Margolis: Concluded. 

“‘The Referee: How many days do you want to 
brief 1t? 

‘“‘Mr. Margolis: Ten and ten. 

‘‘The Referee: Ten, ten and five. 

‘“(Submitted 10-10-5) ”’ 


(See original of said Reporter’s Transeript on 
file in the office of the Clerk of this Court.) 

On September 15, 1943, the following order was 
entered herein: ae al 

‘“This matter comes before the court on the peti- 
tion of G. S. Hayward, the trustee of the estate 
of the above-named bankrupt, represented by Max 
H. Margolis, Esq., the order to show cause based 
upon said petition, the answer of San Mateo Feed 
& Fuel Co., a corporation, represented by F. FE. 
Hoffmann, Esq., the answer of H. E. Casey Com- 
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pany, represented by Hugh F. Mullin, Jr., Esq., 
and the evidence taken upon said petition, order to 
show cause and said answers. The matter having 
been submitted on briefs, and the briefs having 
been filed and considered by the court in connec- 
tion with the allegations of the petition, the an- 
swers thereto, and the evidence offered and re- 
ceived in connection therewith, and the court being 
fully advised in the premises. finds that no proof 
has been offered and/or received showing that, at 
the time either of the assignments referred to in 
said petition was made by said bankrupt, the ag- 
geregate of the [115] property of said bankrupt, 
exclusive of any alleged property which said bank- 
rupt may have conveyed, transferred, concealed, 
removed or permitted to be concealed or removed, 
with intent to defraud. hinder or delav his credi- 
tors, if such said bankrupt did, then was not, at a 
fair valuation, sufficient to pay his debts. 

‘‘Upon the record presented herein, the court 
concludes as a matter of law that such trustee, upon 
the petition and order to show cause now before 
the court, is not entitled to a turn-over of any part 
of the money referred to in either of the assign- 
ments referred to in said petition. 

“It, Therefore, Hereby Is Ordered, Adjudged 
and Decreed that the trustee’s said petition be. and 
it is, Dismissed, and that the order to show cause 
based thereon, be, and it is, Discharged, without 
prejudice, in each instance, to said trustee’s, within 
ten (10) days from date hereof, taking such further 
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steps as said trustee may be advised in connection 
with each of said assignments, by virtue of the 
provisions of Section 70(e) of the Bankruptev Act. 


“Dated: September 15th, 1943. 
“BURTON J. WYMAN 
‘*Referee in Bankruptecy’’ 


(See original of said order on file in the office 
of the Clerk of this Court.) 


Thereafter, and on September 24, 1943, the fol- 
lowing verified petition for review was filed with 
me on behalf of the trustee: 

‘‘Now comes vour petitioner G. 8. Hayward and 
respectfully represents: 

“That the above named Bankrupt filed his vol- 
untary [116] petition in Bankruptcy on April 29, 
1942, and was duly adjudicated a Bankrupt by the 
above entitled court on April 30, 1942. That there- 
after and on May 21, 1942, your petitioner was 
duly appointed Trustee of the estate and effects of 
said Bankrupt, and ever since said date she has 
been and now is the duly appointed, qualified and 
acting Trustee of the estate and effects of said 
Bankrupt. 

“That on April 2, 1943, petitioner filed her duly 
verified petition for an Order to Show Cause to 
issue requiring the therein named Respondents 
H. E. Casey Company and San Mateo Feed & Fuel 
Co., to appear and show cause before said Referee 
in Bankruptey, why an order should not be made 
directing said Respondents to turn over, to peti- 
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tioner as such Trustee, certain money paid to them 
and each of them by the Bankrupt within four 
months of the filing of his petition in Bankruptcy, 
on the ground that said payments constituted void- 
able preferences. That said Respondents respec- 
tively filed their duly verified answers to Trustee’s 
said petition and appeared pursuant to said Order 
to Show Cause before said Referee in Bankruptcy. 
“That a hearing thereon was had on April 12, 
1943, before said Referee in Bankruptcy and the 
matter was thereafter submitted on briefs filed in 
these proceedings. That said Referee in Bankruptcy 
on September 15, 1948, made his Order denying 
the prayer in said petition, in the manner follow- 
ing: 
FOrder referred to omitted for sake of brevity, 
said order hereinbefore being set forth in full.] 
‘That said order is erroneous and petitioner is 
aggrieved thereby in the following particulars: 
‘That to permit said order to stand would un- 
justly deprive Bankrupt’s remaining creditors of 
their fair and equitable share in the assets of his 
estate, and unjustly [117] enrich Respondents. 
‘That there is sufficient testimony in the record 
to support a finding of the Bankrupt’s insolvency. 
The record is replete with uncontradicted testimony 
showing facts and circumstances from which the 
court could and should have drawn the inference 
of the Bankrupt’s insolvency at the times the sev- 
eral preferences were made to the Respondents. 
‘The manner in which the preferences were obtained, 
the activities of Respondents and their respective 
agents, and the information they and each of them 
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were in a position to ascertain and in fact did as- 
certain, all tend to support the Bankrupt’s insol- 
vency. 

“To supplement and further support the fact of 
Bankrupt’s insolvency, your petitioner respectfully 
makes the following offer of proof: 

‘*Petitioner offers to prove: 

“1. That within four months of the filing of 
Bankrupt’s petition herein, and more particularly 
between December 30, 1941, and the date upon 
which he filed said petition, April 29, 1942, and 
upon each and every intervening day, the aggregate 
of all Bankrupt’s property, exclusive of the total 
sums conveved bv him to the Respondents herein, 
was not, at a fair valuation thereof, sufficient to 
pay his debts. 

2. That Respondents actually knew Bank- 
rupt’s financial condition was such that in Janu- 
ary, 1942, he was compelled to and did close his 
busines and had no money or property with which 
to pay all of his outstanding debts; that this con- 
dition existed not only at the time of the closing 
of the same, but also continually for more than 
one month prior thereto and continually thereafter 
up to and including April 29, 1942. 

“3. That Respondents had reasonable cause to 
believe [118] Bankrupt was insolvent within the 
meaning of the Bankruptcy Act, at the times they 
received said payments. 

“4, That by the very manner in which Respond- 
ents obtained the preferential payments, and their 
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activities leading up to their aqwrimg said pay- 
ments, Respondents knew they were obtaining pref- 
erences. 

“That said offer of proof is supported by the 
affidavit of Joseph Louis Seardino, the Bankrupt 
herein, and the same is hereto attached and made a 
part hereof. 

‘Tt is respectfully urged that these proceedings 
be certified to the United States District Court 
Judge, as in such cases made and provided, for a 
consideration of said order and the same be reversed, 
or in the event said United States District Court 
Judge should, under all of the facts and circum- 
stances contained in the record and upon the con- 
sideration of those herein set forth, deem it proper 
in the premises that this matter be remanded to 
the Referee, then the record herein and the pro- 
ceedings thereunder be returned to said Referee 
with instructions to take such further and other 
proceedings in accordance with Section 2.a(10) of 
the Bankruptcy Act, as may be proper in the prem- 
1ses. 


‘‘Wherefore, your petitioner prays for a review 
of said Order by the United States District Court 
Judge, and upon the conisderation thereof, said 
Order be reversed, or should it appear to said 
United States District Court Judge that this mat- 
ter is within the purview of Section 2.a(10) of the 
Bankruptcy Act, and should said Judge deem it 
proper, then the record herein be returned to the 
Referee with instructions for further proceedings 
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as may be appropriate in the premises, and for such 
other and further order for which no previous ap- 
plication has been made. 
“G. 8S. HAYWARD 
‘* Petitioner 
“MAX H. MARGOLIS 
‘‘Attorney for Petitioner.”’ 
1119] 


[ Verification omitted for sake of brevity. | 


The affidavit hereimbefore. referred to is as 
follows: 


“ARFIDAVIT OF JOSEPH LOUIS SCARDINO 


‘‘United States of America 
Northern District of California 
City and County of San Francisco—ss. 

‘Joseph Louis Seardino, being first duly sworn, 
deposes and says: 

“That I am the person named and deseribed in 
the above entitled proceedings; that I filed my dulv 
verified, voluntary petition herein on April 29, 1942, 
and was duly adjudicated a bankrupt by the above 
entitled Court on April 30, 1942. 

‘‘That for many months prior to February 16, 
1942, my business as a_ plaster-contractor was 
steadily getting worse and a a short time prior to 
that date, I called upon my attorney for counsel and 
advice regarding my general business affairs and 
the pressure being exerted upon me bv several of 
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my creditors, discussed with him the matters cover- 
ing certain tax liabilities and the possible filing of 
a voluntary petition in bankruptcy, and left with 
him for inspection whatever books, records, papers 
and documents I then had, a portion of which had 
theretofore been placed for safe keeping in a 
friend’s garage under lock and key and when the 
door of the same was inadvertently left unlocked, 
said portion of said records were chewed up, muti- 
lated and destroyed by a dog. That my attorney 
prepared my said voluntary petition and the ac- 
companying schedules which I verified under oath 
on said February 16, 1942, and the same were duly 
filed as aforesaid on April 29, 1942. That for some 
time prior to said February 16, 1942, and up to and 
including said April 29, 1942, my attorney con- 
ducted [120] negotiations with creditors to whom 
I was indebted for wage claims and with other 
creditors to whom I was, and continued to be in- 
debted for various taxes, all tending toward the 
settlement and liquidation of the same but without 
effect. 

“That during the conferences had with my attor- 
ney, and within four (4) months of the filing of 
my said petition, I informed him that I was being 
hard pressed by certain of my general creditors 
and was requested to and did make substantial pay- 
ments to H. EK. Casey and Company, and San Mateo 
Feed & Fuel Co., also that they and each of them 
requested me to execute certain assignments convey- 
ing moneys due to me from one of my general con- 
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tractors, and when I informed him that by virtue 
of said assignments and the payments made to them, 
their respective claims would be paid in full, and 
that there might possibly be a credit coming to me, 
I was advised that their names need not be listed 
in my schedules among the unsecured creditors or 
otherwise. 

“That within four (4) months of the filing of my 
said petition, and more particularly between De- 
cember 30, 1941, and March 12, 1942, inclusive, said 
San Mateo Feed & Fuel Co., received the total sum 
of $1025.35 from me and from persons who were 
indebted to me in my operations as a_plaster- 
contractor; and during said four (4) months pe- 
riod, and more particularly on or about J anuary 
20, 1942, and between February 18, 1942, and about 
March 14, 1942, said H. E. Casey and Company 
received the total sum of $2534.76 from me and 
from persons who were likewise indebted to me in 
my said operations as a plaster-contractor: that 
during said times and on each of said dates respec- 
tively, the total fair market value of all my prop- 
erty, both real and personal, not including the afore- 
said amounts paid to said creditors, was not suffi- 
[121] cient to pay all of my debts. That on each 
of said dates the total of all my debts, exclusive of 
the amounts owed to said creditors herein named, 
was the approximate sum of $3227.42. That on each 
of said dates the fair market value of all of my 
assets did not exceed the sum of $850, made up of 
the following: an unimproved piece of real prop- 
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erty located at 9th and Bayshore Highway, San 
Mateo, California, standing of record in my name 
aud the name of my wife, Nettie Scardino, as joint 
tenants, the fair market value of which was $250; 
a 1935 Chevrolet Truck, (14% Tons), the fair mar- 
ket value of which was $150; cash on deposit with 
the Bank of America N. T. & 8. A., San Mateo 
Branch, San Mateo, California, in the approximate 
sum of $50, held under a writ of attachment which 
was levied more than four (4) months prior to the 
filnge of my said petition, and which was paid 
over to the State Compensation Insurance Fund 
on or about April 20, 1942, pursuant to a writ of 
execution issued out of the suit brought against me 
by said Fund; my tools, plaster boards, two water 
hoses, two hoes, mortar boards, mixing box, and 
mixed tools, the fair market value of which was 
$400, and which I claimed exempt. 

‘That during said four (4) months period and 
for many months prior thereto the credit managers 
of both of said creditors called upon me frequently 
and I advised them of my insolvent condition. Not- 
withstanding, they arranged with my general con- 
tractors that all moneys which were due and owing 
to me should be paid by checks drawn payable to 
me and them respectively, all without my consent 
and against my wishes and instructions. 

‘That I ceased operating my business as a plas- 
ter-contractor during the latter part of January, 
1942, due to my financial inability to carrv on the 
same, and this fact, [122] was at the time, well 


us. G. S. Hayward T41 


known to both of said creditors. That for at least 
tmrty (30) days prior to said latter part of Janu- 
ary, 1942, one Bud Murray, connected with said 
San Mateo Feed & Fuel Co., called on me twice 
and three times weekly regarding payment of mv 
account with his firm, and I repeatedly advised lim 
of my financial condition and informed him that I 
intended to and did close my business in January, 
1942. 

“That at no time, nor upon anv date, between 
December 30, 1941, and the date of the filing of my 
petition in bankruptey on said Apri 29, 1942. was 
the agerceate of all of my property at its fair mar- 
ket value, exclusive of the sums conveved to the two 
creditors as aferesaid, sufficient in amount to pay 
all of my debts outstanding as of said time or times, 
date or dates. 

JOSEPH LOUIS SCARDINO 

“Subscribed and Sworn to before me this 23rd 
day September, 1948. 


LOUIS WIENER 


Notary Publie in and for the Citv and County of 
San Francisco, State of California.”’ 


(See original of said petition for review, with 
affidavit attached, on file in the office of the Clerk 
of this Court.) 


On September 30, 1943, the referce’s certificate 
and report on said order of September 15, 19-45, 
was filed with the District Court. In said last men- 
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tioned certificate and report, on pages 11 and 12 
thereof, under the heading, ‘‘Discussion By and 
Opinion of Referee,’ the [123] following language 
appears: 

‘‘At the time I entered the complained-of order, 
IT was of the opinion that, upon the evidence pre- 
sented on April 12, 1948, as such evidence is shown 
by the Reporter’s Transcript, (handed up herewith 
as a part of this certificate and report), there was 
no order which legally I could enter other than the 
one dismissing the trustee’s petition and discharg- 
ing the order to show cause based on said petition. 
However, with the record in its present state—and 
I refer particularly to the affidavit of the bankrupt 
attached to the aforesaid petition for review—I am 
of the opinion that the court, in the interest of 
equity and justice, particularly, so far as creditors’ 
rights are concerned, and also in the exercise of 
sound discretion, is authorized by law to return the 
herein records, and the matters covered thereby, to 
me, as the referee in charge of these proceedings, 
with instructions to take such further proceedings 
as are warranted in the premises. 

‘As legal justification for such procedure, see 
section 2a(10) of the Bankruptcy Act [11 USCA, 
§11a(10) ].’’ 

(See original of said last mentioned certificate 
and report on file in the office of the Clerk of this 
Court.) 


On October 4, 1943, the following order was en- 
tered in the District Court: 
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‘‘This matter came on regularly this day for hear- 
ing on the Referee’s Certificate on Petition for 
Review, whereupon the Court ordered that thie 
Record of Proceedings [124] herein be returned to 
the Referee for further poceedings, in accordance 
with his request and Title 11 U.S.C.A., Section 11 
Glig);.”” 

(See original of said order on file in the office 
of the Clerk of this Court.) 


Thereafter, and on November 22, 1948, after due 
notice to interested parties, the aforesaid petition 
for turn-over order came on for further hearing 
before me, at which time there appeared, Max H. 
Margolis, Esq.. the attorney for the trustee, Julian 
Pardim, Esq., the attorney for the bankrupt, F. E. 
Hoffman, Esq., the attorney for San Matco Feed & 
Fuel Co., and Hugh F. Mullin, Jr., Esq., the at- 
torney for H. HK. Casey Company. During the 
course of said hearing, the following proceedings 
were had: 


“JOSEPH L. SCARDINO, 
‘*Called for Tustee, Sworn: 


‘“Mi. Margolis: This matter comes before Your 
Honor pursuant to notice served upon the Respond- 
ents, San Mateo Feed & Fuel Company, a corpora- 
tion, and H. EK. Casey & Company, for further hear- 
ing of the Trustee’s petition for a turn over order. 
There was considerable argument made and. ref- 
erence made to the bankirupt’s schedule, both in 
oral argument by counsel for the Respondents, and 
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(Testimony of Joseph L. Seardino.) 

in the written memoranda. We, therefore, ask at 
this time, if it please Your Honor, that the peti- 
tion and schedules be introduced in evidence and 
marked as a portion of the record, by designating 
it Trustee’s Exhibit ‘A’. 

“The Referee: They are part of the record 
anyway. 

“Mr. Margolis: Yes, but I would like to offer 
them in evidence, Your Honor. 

“he Referee: You don't have to do it. Under 
the Federal rule, they are before the Court and the 
Court will take into consideration everything in 
the record. [125] 

‘‘Mr. Margolis: Very well. 

“Mr. Margolis: @. You will recall that m the 
testimony vou gave on several occasions in this 
matter, vou made references to several of the credit 
managers representing the Respondents, H. KE. 
Casey & Company and San Mateo Feed & Fuel 
Company ? A. Yes. 

‘Q@. You mentioned in your affidavit, one Bud 
Morrow ? 

‘A. That was a fellow that worked for San 
Mateo Feed & Fuel; he manufactured the stucco. 

‘Q. He manufactured the stucco? A. Yes. 

“Q. And, what connection did vou have with 
him ? 

‘‘A. He used to come around on my jobs and try 
to collect some money. 

“Q. Did vou purchase the stueco from the San 
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(Testimony of Joseph L. Scardino.) 
Mateo Feed & Fuel Company through Mr. Morrow ? 
oe Locdidn tf get you. 

“@. Did you purchase the stucco from the 
San Mateo Feed & Fuel Company through Mr. 
Morrow ¢ 

‘‘A. Yes, I used to buy through Morrow and he 
gave the order to the office. 

“‘). He was the one, you say, who manufactured 
the stucco for San Mateo Feed & Fuel Company? 

“A. Yes, sir. 

“Mr. Hoffmann: Just a minute, Your Honor. We 
object to this line of questioning until there is some 
evidence of agency shown between Moore and San 
Mateo Feed & Fuel Company. 

‘Mr. Margolis: This is just preliminary. 

“The Referee: Can you connect it? 

“Mir. Margolis: I don’t know whether I can 
connect it directly by this witness or whether I will 
have to cal! Ma. Ferris. 

‘““The Referee: It may be admitted subject to 
being [126] connected. 

“Mr. Mullin: I don’t want to interrupt, if it 
please the Court, but I want to interpose an objec- 
tion so far as this is concerned, dealing with H. E. 
Casey & Company. 

‘“The Referee: Very well. 

“Mi. Mullin: That goes to the entire line. 

“The Referee: Yes. 

“Mr. Margolis: Q. Did you at any time give 
checks or cash to Moore? A. I gave checks. 

““Q. To Moore? 
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‘A. The check was made jointly. 

‘“Q. Jointly to whom, San Mateo Feed & Fuel? 

‘‘A. Yes, and to me. 

‘‘@. Where did you get those checks from? 

‘“‘A. From the General Contractor. I cannot 
remember from who. 

‘@. To you remember on how many occasions 
vou gave payments to Morrow that way? 

“Mr. Hoffman: For your own information, the 
man’s name is not Morrow, but Moore. 

“Mr. Margolis: Thank vou very much. 

‘*Mr. Hoffmann, representing the San Mateo Feed 
& Fuel Company has corrected me. He says the 
man’s name is not Morrow, but Moore. We will ask 
that the entire record, where reference is made to 
‘Morrow’, be corrected to read ‘Moore’, particularly 
the bankrupt’s affidavit on file; that every place 
where the name ‘Morrow’ appears, it be changed 
to read ‘Moore’. 

““@. How long have vou known Moore? 

‘‘A. I know him since late 1937. 

“*Q. Was he connected with San Mateo Feed 
& Fuel Company, to your knowledge at that time? 

“fA, No. 

‘*@. And, do vou know when he became con- 
nected with San Mateo Feed & Fuel Company? 

**A. I could not tell. 

“*Q. Approximately ? 

‘fA. I cannot tell exactly, [127] but I would say 
around 1940 or late 1939; around there; I could not 
sav exactly. 
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(Testimony of Joseph L. Seardino.) 
““@. You just testified you gave Mr. Moore a 
check made payable to you and San Mateo Feed & 


Fuel Company jointly ? A. Yes. 
‘‘@. And that you obtained the check from one 
of your General Contractors? A. Yes. 


“Mr. Hoffmann: Can we get the time of the 
check and by whom drawn? 

‘“‘The Referee: He says he cannot remember by 
whom it was drawn. 

‘‘@. Can vou give the date? 

‘A. I cannot remember. It was 1940, 1941. 
He used to come ‘pretty nearly every week and see 
me about money. 

““Q. That was 1940 or 1941? Ace Yes. 

“Q. Which? 

‘CA. Well, it was in both years, late 1940. 

**Q. You gave him checks both years? 

‘‘A. Two or three times I gave him a check to 
bring in the office. 


“*Q. In 1940 and 1941? A. That is right. 
“‘Mr. Margolis: Q. You say you gave him two 
or three checks? A. That is right. 


‘‘Q@. Drawn pavable to you and the San Mateo 
Feed & Fuel Company ? 

‘‘A. Yes. A couple of times I think T gave him 
some cash too. 

‘“‘@. And those monevs were credited to your 
account at the San Mateo Feed & Fuel Company ? 

oA. Yes. 

““@. You say in vour affidavit that vou spoke 
with Mr. Moore in January of 1942? 


148 San Mateo Feed & Fuel Co., et al 


(Testimony of Joseph L. Scardino.) 

‘“Well, he came around in 1940 and told me that 
he had to have some money. 

‘“Q. For whom did he tel! you he had to have 
some money? [128] 

‘CA. For San Mateo Feed & Fuel Company. 

‘“Q. What did you tell him at that time? 

‘CA. I tell him I haven’t; I am broke; I got no 
money and unless I collect, I cannot give you an- 
other penny. 

‘*@. Teil me, did you speak to him about closing 
up vour operations at that time? A. Yes. 

“Q. When was that? 

‘CA. It was around January, 1942; it would pe 
January 15th, something hke that, von know. I 
cannot exactly say the date. 

“Q@. When did vou actually close vour opera- 
tions? Do you know? 

‘‘A. Somewhere in February. 

“@. Of 19427 A. Yes. 

““@. At the time you made these payments to 
San Mateo Feed & Fuel Company and to H. E. 
Casey & Company, was the value of all the prop- 
erty you had sufficient, at its fair market value, 
to pay all the debts that you had? 

=e “No, sir. 

“Mr. Mullin: To which I object, if it please 
the Court. There is no showing that payments were 
made to H. EK. Casev & Company. 

“he Referee: Subject to connectiong it, the 
objection is overruled. 

“Mr. Margolis: No payments made? 
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(Testimony of Joseph L. Scardino.) 

“The Referee: Yes. He claims that the man 
Was not even up to trv to collect. 

‘‘Nh:. Margolis: There is testimony here in the 
record already that these moneys were received. 

‘The Referee: J understand that, and the objec- 
tion is overruled, subject to your connecting it. 
Now, you can connect it by prior testimony or sub- 
sequent testimony. 

‘Mi. Mareolis: I do not understand that I have 
to go over the testimony heretofore offered. 

“The Referee: JI am saying right now, you can 
eonnect [129] it by prior testimony or subsequent 
testimony. If you are satisfied with the record as 
it stands, then it will be up to me to determine 
Whether or not it is correct. 

‘“(Question and answer read.) 


‘Mr. Margolis: @. You recall testifying at the 
prior hearings we had that moneys were paid to 
H. E. Casey & Company and to the San Mateo Feed 
& Fuel Company from the General Contractors. 
Do vou recall that ? 

‘The Witness: A. Yes, sir. 

‘“. Moneys paid between December 29, 1941 
and April 29 of 1942? A. Yes. | 

“Q. Do you recall testifying to that? 

“A. That is right. 

“@. Do you recall testifying that demands were 
made by H. E. Casey & Co. and San Mateo Feed & 
Fuel Company of your General Contractors to 
make checks payable, not alone to you, but to them 
and to von? Do you remember that? 
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““A. Yes. 

‘“@. Now, on any of the dates during the period 
between December 29, 1941 and April 29, of 1942, 
was the sum total of all the property you had, ex- 
elusive of the payments which were made to Casey 
& Company and San Mateo Feed & Fuel, sufficient 
to pay all of your then habilities? 

Pe ANON Sil 


‘‘Mr. Margolis: You may cross examine. 


‘‘Cross Examination 

“‘Mr. Hoffmann: Q. Mr. Seardino, vou say that 
between December and April the San Mateo Feed 
& Fuel Company and the Casey Company asked you 
to make checks payable jointly to themselves? That 
is, that your debtor make checks payable to San 
Mateo Feed & Fuel Company and yourself? 

‘‘A. I signed an assignment, according to the 
last time the check was made to them. [130] 

‘“@. All right. Your response to the question 
of your counsel here is, that between December, 
1941 and the date you went into bankruptey in 1942, 
the San Mateo Feed & Fuel Company, for one, 
asked that the checks drawn for work that vou had 
done be made payable jointly to themselves and vou. 
Is that correct? 

‘A. I don’t know, because they were made lone 
before. 

“Q. Sure. They had been made like that for 
three or four years before, hadn’t they? 

“A. No, no. 
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“Q. You testified earlier they were made like 
that in 1940 and 1941? A. What? 

“Q. Joint checks? 

‘A The checks was made, I don’t remember 
when it started jointly, because they went to the 
General Contractors and told them to make the 
check jointly. 

‘““@. When did they do that? 

“A, [don’t know. Ask them. 

“<Q. They had been doing it for a period of three 
or four years, hadn’t they? 

‘CA, No, it was lately. 

“Q. They had been doing it in 1941? 

aoX. Yes. 

oO. edu ’t they? 

‘A Not all; not all the General Contractors, 
several; one on the Schmidt, one on the Young, one 
on another one. They told them don’t make checks 
for the first payment to me; make joint. 

“Q. That had been going on for a year or so 
before ? 

‘A, No, not a year before; probably four 
months, six months, five months, whatever it was. 

“Q. Is it not the fact that Conway & Culligan 
started doing business with you that way in 1937? 

“A. Conway & Culligan is separate, because all 
Conway & Culligan checks, he was operating on that 
line without anybody asking. 

“Q. And had been since 1937? [isi 

‘A. He was doing it all the time. Not just with 
me, but every one of the sub-contractors. 
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‘“Q. You never objected to that way of doing 
business ? A. Yes, I did. 

“Q. To whom? 

‘“A. Well, I told to the manager and collector 
they should not do, because they spoil my business, 
I get no credit from those general contractors any 
more. 

‘““Q. Did you ever make an objection to Mr. 
Culligan of that firm? 

“A, IT don’t remember. Before I started busi- 
ness, they told me they would not make checks any 
other way. That settled it. 

““Q@. You know Mr. Culligan? 

‘fA. Absolutely. 

‘*. Do vou see him here today? 

‘A. Yes, he is here. 

‘*Q. Now, you have alleged in the affidavit here, 
Mr. Seardino, that you ceased doing work the latter 
part of Jannary, 1942. Is that correct? 

‘A. That is right. 

‘‘Q. You obtained materials from the San Mateo 
Feed & Fuel Company up until the middle of Feb- 
ruary ? 

‘‘A. I buy material until maybe two days, three 
days, before I quit. 

“OQ. You bought materials as late as February 
12th from the San Mateo Feed & Fuel Company? 

‘A. Yes, I think that is the last I bought. 

‘Q. Then, vou did not quit the latter part of 
January, did you? 

“A. I didn’t say January; I said Febtuary. 
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“@. The affidavit says January. Is that cor- 
ect? 

““A. I told you it was the 10th to 15th. 

‘“@. I am not asking what you told me. I am 
asking if the affidavit you swore to as correct, was 
correct? [132] 

‘A. Maybe I didn’t read it. Maybe I over- 
looked that. When |f quit business was in 1942, in 
Febuary. 

“@. Now, this Bud Moore that you spoke of, 
vou know Mr. DaMonte, don’t you? A. Yes. 

“Q. Whois Mr. Damonte? 

“A. I think, if I am not mistaken, he is the 
fellow sitting there. 

“@. At that time he was credit manager for 
San Mateo Feed & Fuel Company? 

aoa Uivat 1s recht. 

“*@). So far as bills were concerned, your dealings 
were with him? A. That 1s right. 

“Mr. Hoffmann: That is all. 

“A. But, My. Moore was coming down, because 
I did the business with him. He told me if I did 
not pay the money, he would be kicked out of the 
job. 

“. You knew who the eredit manager was, 


didn’t you? A. He used to come too. 
“Mr. Margolis: Just a minute. I think that is 
argumentative. 


‘The Referee: He may answer. 

“Mr. Hoffmann: @Q. You knew Mr. Damonte? 

‘CA. Mr. Damonte used to come with Bud Moore 
a couple of times to collect the money. 
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‘‘Q. Do you know where Bud Moore is today? 

‘CA. I don’t know. I know where he lives, but 
I don’t know if he is there. 

‘“Q. You don’t happen to know that he is im the 
service ? A. I don’t know. 

“Mr. Mullin: Q. Mr. Scardino, you started do- 
ing work for Conway & Culligan in 1937, didn’t 
you? 

“A. I could not remember exactly when he 
started the work. I did the work in San Mateo, 
when he was down in East San Mateo and I was 


doing work until 

“Q. You know he had a subdivision in San 
Mateo south of the highwav? 

= What is mieht. (be 

‘*@. Known as Hayward Park? 

| A. Ehat is meh 

‘*Q. When Conway & Culligan started develop- 
ing that, you started doing the contracting work 
for him on plastering? A. Yes. 

‘*™. When they completed that subdivision, they 
went to another subdivision known as Elmwood? 

A. That is mieht. 

‘‘Q. That is on El Camino Real, in South San 
Mateo? A. Yes, sir. 

‘“. You worked there, did plastering for them? 

a, Yes. 

‘*. From there you went to the new subdivision 


in Burlingame, known as Burlingame 
“fA. Village. 
“Q@. That is right. And vou did work there? 
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“A. That is right. 

“Q. You did all the work there for them in 
those subdivisions, or at least, a great deal of plast- 
ering ? Be Yes: 

“Q. Is it not correct that when you first started 
to work for Conway & Culligan, Mr. Culligan told 
you your checks would be made payable to you and 
the material men? 

“A. That is right; he told me that. 

“Q. And that procedure was followed through 
these three subdivisions, up to the time you stopped 
working ? AP hat 1s aaeht. 

“Q. Did you object to that procedure ? 

“oN. Not to him. 

“Q. Nor to Mr. Culligan? A. No. 

“Q. Did you object to anyone in the firm of 
Conway & Culligan? 

“A. J don’t understand that. 

“Q. Did you object to anyone that had anvthing 
to do with Conway & Culligan? 

“A. Anyone‘ that have to do with this job? 

“The Referee: Q. Did you tell any other mem- 
ber of the [134] firm? 

“A. Conway & Culligan? 

“Q. Yes, that you objected? 

‘A. No, I never objected to nothing. 

“Mr. Mullin: Q. Then, it was perfectly agree- 
able to you that the checks from their jobs be made 
jointly to you and whoever the material man was? 

‘A. With Conway & Culligan, yes. 

“Q. During that time you bought materials 
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from San Mateo Feed & Fuel and H. E. Casey & 
Company ? A. Yes. 

‘“Q. When you got those checks, you took them 
into the office of either San Mateo Feed & Fuel 
Company or H. E. Casey & Company, depending 
on who your material man was? 

“A.  dlhat is visit. 

‘‘@. At that time there would be an adjustment 
of your account, for what you owed them on the 


job of Conway & Culligan? A. That is right. 
‘“Q. You followed that procedure through the 
three subdivisions ? A. That is right. 


‘Redirect Examination 

‘‘Mr. Margolis: @Q. Were vou supposed to get 
any portion of the original payment on the partic- 
ular joo, directly to you? 

‘‘A. On those jobs, Conway & Cuiligan used to 
give me one check for maybe three jobs. sometimes 
maybe just one job; it all depends; sometimes once 
a month, twice a month, all the work, whenever the 
payments are due. Probably they make it on one 
eheck for two jobs or more, whatever payments 


were due. 
‘*@. Were any of those payments to go directly 
to you alone on these jobs? A. No, no. 


‘*@. For your profit, or vour own work, weren ¢ 
vou supposed to get the first payment for vourself, 
or the second [135] payment? 

‘‘A. The first payment I wonld get on jobs to 
me to pay labor probably. If there was a little pro- 


FY 
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fit over labor, | kept it. The second check, we agree, 
were material men, to pay the material. 

‘The Referee: Q. The second check? 

‘*A. The second check. 

“Mr. Margolis: Q. You did that in every in- 
stance? 

‘A, I did that with Conway & Culligan until 
I finished. 

‘*. There were some jobs where you did not 
get that additional cheek made jointly by the gen- 
eral contractor to the material man and yourself? 

‘*A. On Conway & Culligan? 

“—), Ov any? 

“A. Conway & Culligan made the first check 
and second check both was made joint. 

=@: Yes? 

‘A. When I got the first check, they have to 
endorse the check and give to me. 

“*Q. Did they do that, or send it to the material 
man? 

‘‘A. No, they gave to me, Conway & Culligan, 
and I bring it to the material man. I could not 
say, maybe a couple of times they did send it to 
the office, and they have to bring it to me to sign. 

“@. Did they give vou any portion of those 
checks, or ask vou to give them the whole check ? 

‘A, San Mateo Feed & Fuel and Casey & Com- 
pany wanted me to pay the labor. If there was 
any money left over, they used to give me a refund. 
If there was not enough, I go on to another job. 
If I had money in my pocket, I used to pay. But 
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one time, Mr. Casey absolutely refused to sign the 
check. 

‘‘@. Drawn payable to you? 

‘‘A. They always sent the check, and it was the 
first payment on the job, and I used up against it 
to pay my labor. And there was another fellow 
that was credit manager [136] 

“Mr. Mullin: May we have the date, approxi- 
mately, on this? When did this happen? 

‘fA. This happened, I believe it was 1941; it 
was in the summer time. I cannot say the date 
when it was. 

‘‘Mr. Mullin: I move to strike it, Your Honor. 
It has no bearing on this particular issue, not being 
within the period. 


‘‘Re-cross Hxamination 

‘‘Mr. Mullin: Q. Mr. Seardino, in your type of 
business, you put on the first coat of plaster. That 
is known as the ‘brown coat’. Is that right? 

“A. Yes. 

““Q@. At that time you get a check for a percent- 
age of whatever your bid was? 

‘A. That is right. 

“Q. What was it? Forty or fifty? 

“A. Sixty per cent. 

‘*Q@. Sixty per cent on the brown coat? 

Steel hat is it. 

‘*Q. That check came to you and from that check 
you paid your bills for the various mechanics you 
had on the job, your men, your labor claims? 

‘fA. That is right. 
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‘*@. When you completed the job and gave it 
the final coat, the check was issued to you by Con- 
way & Gulligan for the difference between the first 
check and the contract price? 

ox That is might. 

“@. And that check would be made payable 
jointly to you and San Mateo Feed & Fuel, or to 
you and H. E. Casey & Company, depending on 


who gave vou the material? BN. | VOGS 
“Q. Now, Conway & Culligan—each house built 
had a number, didn’t it? A. That is ight. 


“Q@. You kept your books; your bid on No. 87 
would be so many dollars, for example? 

“SA. Yes. 

**@. In their books, each house had a number? 

aoe «CY es; 

“*@. When you would bring this check into San 
Mateo Feed & Fuel or Casey & Company—when 
you bought your material from them, vou told 
them this particular material was going to job 87 
for example, to bill it to this job, or that job? 

“A. It was right on the job. [137] 

““@. When you bought your material, you told 
them to deliver it to job 87 or 68, or whatever it 
happened to be? A. Yes. 

“@. They kept their books, had an account of 
how much material was supphed on job 87, job 46, 
whatever it was. When you brought in the final 
check to Casey & Company or San Mateo Feed & 
Fuel, they took out the amount due them for ma- 
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terials for that particular job the check covered. Is 


that right? A. Yes. 
‘‘@. And anything over, they gave to you, either 
in a check of in cash. Is that mght? A. Yes. 


“@. Or, if you had enough money at that time, 
you would tell them to put it on another job, credit 
your account on something else. Is that mght? 

Se Wea 

‘@. That procedure followed right along? 

ae Yes 

“@. That followed until the time you quit work? 

“A. Until I quit work. 


‘*Redirect Examination 

‘““Mr. Margolis: Q. You told us a minute ago, 
Mr. Scardino, that some of these first checks, Casey 
& Company refused to endorse? A. Yes. 

‘“My. Mullin: May we have the time on that, 
Counsel ? 

‘‘Mr. Margolis: I am going to lead up to it; this 
is just preliminary. 

‘“@. You have listed in your schedules, certain 
wage claims, certain people vou owe money for 
wages. Is that correct? 

‘‘A. Well, it was the men working for me. 

“Q. That is right. The workmen? 

“TA, Yes. 

“Q. Now, can you tell us when Casev & Com- 
pany refused to sign these first checks for your 
40%, or whatever the percentage was? [138] 

‘“A. It was in 1941. I would say around Octo- 
ber, November, I could not say exactly. 
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“My. Hoffman: It is all immaterial. 

“My. Margolis: Just a minute. After I lead 
up to the non-payment of these wage claims, I will 
take him from that point to the month it occured 
again. 

“Mr, Hoffman: Wait a minute. If it was 1941, 
even if they practically extorted the money frem 
him, it is immaterial. 

“Mr. Margolis: December, 1941, Your Honor. 

“Mr. Mullm: This was October or November. 

“Mr. Margolis; Q. The refusal of Casey & Co. 
took place about October or November, 1941. Did 
you have a somewhat similar instance when you 
went to get a check? 

“Mr. Hoffman: We further object on the ground 
that it is not binding on the San Matco Feed & Fuel 
Company. 

“The Witness: A. That tame the credit mans- 
vey was not there. They said they could not sign. 

“The Referee: Q. When was that? 

eee are 1941. 

“Q@. What do you mean by late 1941? 

‘A. Around November, October. The last of 
October or first of November. 

‘My. Mullin: I move to strike that, on behalf 
of H. E. Casey & Company. 

“he Referee: It may go out, so far as October 
and November are concerned. 

“Mr. Pardini: Wouldn't it be subject to show- ° 
ing what became of the check? 

“The Referee: No, it would not be. 
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“My. Pardini: That the check was not cashed? 
Apparently it was not collected until February, 
1942. 

‘“The Referee: Show that it was. 

“Mr. Pardini: I don’t know what counsel has 
in mind. 

“The Referee: They are entitled to the objec- 
tion, just the same. [139] 

‘““Mr. Margolis: Q. Were there any of those 
instances that took place after December, 1941? 
Do you recall any instance of their refusal to turn 
over the first check to you in December, or Janu- 
ary? 

‘‘The Witness: A. Mr. Casey was in the office 
himself one time. He says: ‘Joe, we got to have 
money; you got to make a payment.’ 

‘“Mr. Mullin: May we have the time of this? 

‘“The Referee: Yes. When was it? 

‘“A. January, two or three weeks before I quit. 
I said: ‘Mr. Casey, I ain’t got money.’ I say: 
‘As soon as I collect, all the money you get.’ The 
same with the San Mateo Feed & Fuel. 

‘“Mr. Hoffman: Just a minute. Who did you 
see in the San Mateo Feed & Fuel Company? 

‘A. The eredit manager. 

“Q. Mr. Damonte? 

‘‘A, Myr. Damonte. I told him. 

‘‘Q. This testimony of yours, the checks were 
made jointly to yourself, that you are talking about, 
and Casey & Company. Does that apply to the San 
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Mateo Feed & Fuel Company. Did they refuse to 
cash them? 

‘““A. No, San Mateo Feed & Fuel did not refuse. 
They complained they had to have money. In 
other words, no more material. M1. Moore used to 
tell me he used to come sometimes with Mr. Da- 
monte, and say they got to have money; they can- 
not do business like that. 

“‘Mr. Hoffman: I move to strike it as not re- 
sponsive. 

‘Mr. Margolis: I think it was. 

‘‘Mr. Hoffman: The question was, if the San 
Mateo Feed & Fuel Company refused to cash the 
checks. Then he goes on rambling. 

‘“The Referee: I think you are right. It may be 
stricken. 

‘“Mr. Margolis: He said they made demands for 
other money, not made jointly. [140] 

‘“The Referee: But, he did not say they refused 
about signing the checks. That was the question. 

“Mr. Margolis: @. Were any payments sup- 
posed to come to you to pay the laborors? 

‘The Witness: A. Yes. 

‘*. Directed to San Mateo Feed & Fuel Com- 
pany, or made payable to San Mateo Feed & Fuel 
Company and yourself, in the latter part of Janu- 
ary or February ? 

‘‘Mr. Hoffman: Just a minute, if Your Honor 
please, the question as stated, assumes a fact not 
in evidence. That is this: ‘Any payments sup- 
posed to be given you for the payment of Jaborors.’ 
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The man’s testimony is that 60% was paid directly 
to him, with which he paid the laborers; the bal- 
ance, 40% was made jointly, from which materials 
were to be paid. 

“Mr. Mullin: I join in the same objection. 

“The Referee: Read the question. 

‘(Question read) 


‘The Referee: What is the objection ? 

“Mi. Hoffman: That it assumes a fact not in 
evidence, the very general statement. ‘he objection 
is this: The way the question is framed— Were any 
of the checks made payable to you, for which you 
were supposed to pay the laborers, were any pay- 
ments made payable to San Mateo Feed & Fuel 
Company and yourself?’ The fact not in evidence, 
assumed in the question is: That any checks with 
which he was supposed to pay laborers were made 
jointly to anyone. The testimony already is defi- 
nitely to the fact that with Conway & Culligan, at 
least, he received in his own name, not the joint 
names, 60% of the contract price and his testimony 
is that from the 60%, he paid the laborers. 

“The Referee: I did not so understand him. 

“Mr. Mullin: That is my understanding; that 
the first check was made pavable directly to him 
and the final payment jointly. [141] 

“The Referee: Let’s find out. 

‘““Mr. Margolis: Q. What was your statement ? 

‘‘The Witness: A. As I said before, all the 
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checks that came from Conway & Culligan, if it 
was for ten or one job, always were made jointly, 
from first to last. 

“The Referee: What about the San Mateo Teed 
& Fuel Company? 

‘(A Well, the check came from Conway & 
Culligan. 

“©. You see, there are two accounts here? 

‘A. They used to make them the same way. 

“Mr. Margolis: Q. To San Mateo Feed & Fuel? 

“A, The same thing. 

“The Referee: Q. All checks? 

“A All checks Conway & Culligan make to me 
or other subcontractors, they make like that. They 
used to operate business that way. 

“Mr. Margolis: Q. Always you had 


to take 
those checks, you either took them yourself or 
mailed them, to San Mateo Feed & Fuel Company 
and H. EF. Casey & Company? A. Yes. 

“@. Were vou always able to get their endorse- 
ments of these so-called 60% that was mentioned 
here? Were you able to get them endorsed back to 
you, in other words? 

“My. Mullin: To which we object unless the time 
is specified. 

“Mhe Referee: It must be subsequent to De- 
cember 29th. 

“Myr. Margolis: That is the time I am referring 
to, Your Honor. 

“he Referee: I know, but that is not your 
question. 
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‘“Mr. Hoffman: I think it would save confusion 
if you would designate San Mateo Feed & Fuel 
Company and H. E. Casey & Company separately. 

‘“Mr. Margolis: He just stated they were han- 
dled the [142] same way, Counsel. At least one 
contractor, Conway & Culligan, made their checks 
payable jointly to himself and both San Mateo 
Feed & Fuel Company and H. E. Casey & Company. 

‘‘Mr. Hoffman: We have gotten some confusion 
here. But, originally, I think the witness testified 
that in October or November, Casey & Company 
refused to endorse a check. Counsel, then, was 
going to tie that in to a period within four months 
of the bankruptcy. I interposed an _ objection, 
whether or not the same thing applied to San Mateo 
Feed & Fuel Company, whether or not they ever 
refused to endorse a check, and we have gotten 
pretty far afield from that. 

‘““Mr. Margolis: Q. Bearing in mind the four 
months’ period prior to the filing of your petition 
in bankruptey, do you have that in mind, Mr. 
Seardino ? 

“The Referee: Why not give him the date? 
December 29th, isn’t it? 

‘‘Mr. Margolis: Q. December 29, 1941 is the 
commencement of the four months’ period. You 
filed the petition and schedules on April 29, 1942. 

‘““The Witness: A. Yes. 

“Q. Now, at any time within that period, did 
you receive checks made payable from the general 
contractors, whether it was Conway & Culligan or 
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any other general contractor, made payable to your- 
self and the two respondents here, different checks, 
payable to San Mateo Feed & Fuel Company and 
Joseph Scardino, or H. E. Casey & Company and 
Joseph Scardino? You received checks like that, 
did you? 

‘CA. The last check I received from them was 
January 29th, under a week before a quit, the last 
week I quit, and I received no last payments; it 
was made joint. After that I did not receive no 
more money, because I signed the assignments to 
them and left them collect all accounts coming to me. 

[143] 

‘“@. The last check received, what happened to 
that? 

“A. I paid some of the labor. JI owed three 
weeks wages. What I had, I gave to them. 

“Q. Now, your schedules show you owed labor- 
ers some money at the time you filed the petition? 

oe es. 

“Mr. Hoffman: That is not binding on the Re- 
spondents, if Your Honor please, that line of ques- 
tioning. The question is whether or not they re- 
ceived a preference here. Naturally, he owed some 
bills or he would not be here, whether they are labor 
clams or anything else. I object to that line of 
questioning on the ground that it is irrelevant, in- 
competent and immaterial. 

‘““Mr. Margolis: I am trying to lay the founda- 
tion without putting words in the witness’s mouth. 

“Mr. Mullin: In addition, Your Honor, [ ob- 
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ject to any transaction had with anyone else outside 
of Conway & Culligan. What he did with any 
other general contractor, we are not interested in. 

‘The Referee: He would have to show he had 
other creditors or it could not be a voidable pref- 
erence if they did receive it. 

‘‘Mr. Hoffman: The schedules speak for that. 

“The Referee: Are you willing to rest on the 
schedules? You are not objecting to them ? 

‘“Miy. Hoffman: ‘The only thing I am objecting to 
on the schedule is, we were not named. 

‘Myr. Margolis: I think the answer made by the 
witness, made in the affidavit and during several 
hearings we had, I think the record will show his 
testiniony in that regard. He believed, by virtue of 
these payments, whether you call them assignment, 
preference or what, the moneys they received from 
Conway & Culligan and other general contractors, 
he believed they were paid and so told his attorney. 
That is the reason you are not listed. That is the 
testimony. [144] 

“The Referee: I know. That is not material 
The only thing here is, first, the four months’ period. 

“Mr. Margolis: Yes. 

“The Referee: Secondly, the fact that he has 
other creditors of the same class. 

“My. Margolis: That is true. 

“The Referee: All right. And that they Te 
ceived payments, knowing or having reason to be- 
heve that it would give them a preference over the 
other creditors. 


us. G. S. Hayward 169 


(Testimony of Joseph L. Scardino.) 

‘“Mr. Margolis: Mr. Hoffman, Your Honor, 
stated a moment ago that his chent is not named 
in the schedule. 

“Mr. Hoffman: I was kidding. 

‘“Mr. Margolis: Maybe I misunderstood. You 
asked a question, whether they had an objection to 
the schedules. We offered them before; Your 
Honor said it was not necessary. 

‘The Referee: They are before the Court. The 
only thing I want to know, at the time you claim 
this payment was made, that he owed other people, 
at that time. 

‘“Mr. Mullin: And that these Respondents knew 
he owed other people on other jobs. 

‘“The Referee: No, they would not have to know 
that. 

‘“Mr. Mullin: You are leading up to insolvency. 

‘“The Referee: He has already testified to that, 
so far as the record is concerned, at the present 
time. , 

‘‘Mr. Hoffman: I think, Your Honor, we should 
narrow the issues here. We have had a complete 
hearing here regarding the question of insolvency, 
knowledge, and so forth. Now, subsequent to that 
hearing, a petition was filed and there were four 
points enumerated upon which counsel wanted to 
introduce new evidence. I rather assumed, in that 
it was enumerated there, that this hearing would 
be confined to the four issues. In support of that, 
he filed an affidavit here by Mr. Seardino. I don’t 
see any reason for having a complete rehearing, as 
long as he has enumerated the issues himself. [145] 
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Now, the issues enumerated by counsel are: 

“1. That within four months of the filing of 
Bankrupt’s petition herein, and more particularly 
between December 30, 1941, and the date upon which 
he filed said petition, April 29, 1942, and upon each 
and every intervening day, the aggregate of all 
Bankrupt’s property, exclusive of the total sums 
conveyed by him to the Respondents herein, was 
not, at a fair valuation thereof, sufficient to pay 
his debts. 

‘‘He asked him that and the witness said it 
was not. 

‘2. That Respondents actually knew Bankrupt’s 
financial condition was such that in January, 1942, 
he was compelled to and did close his business and 
had no money or property with which to pay all of 
his outstanding debts; that this condition existed 
not only at the time of the closing of the same, but 
also thereafter up to and including April 29, 1942. 

‘*He says in the affidavit it was the fact. We cross 
examined him as to whether or not it was the fact 
and he was mistaken; it was closed about the middle 
of February. 

“3. That Respondents had reasonable cause to 
believe Bankrupt was insolvent within the meaning 
of the Bankruptey Act, at the times they received 
said payments. 

‘4. That by the very manner in which Respond- 
ents obtained the preferential payments, and their 
activities leading up to their acquiring said pay- 
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ments, Respondents knew they were obtaining 
preferences. 

‘“Those are the matters on which we brought our 
proof today. I think we are entitled to have the 
evidence confined to those issues. 

‘“The Referee: I think you are. 

‘Mr. Margolis: That is correct, but these gentle- 
men have taken the witness on cross examination. 
As I look at it, my redirect now is somewhat in 
answer to their cross. That is what led to this far 
afield condition. [146] 

‘““The Referee: Does it help us any? Haven’t 
we certain facts to prove? 

‘‘Mr. Margolis: We will offer the affidavit in 
evidence, Your Honor, and let it go at that. I think 
the schedules are before the Court and show the 
creditors. I think Your Honor asked the question, 
whether the debts pending at that time—I will ask 
him the question if it will help the situation: 

‘*(. The claims you set forth, the unsecured: 

“State Compensation Ins. Fund; Industrial In- 
demnity Co., two items here; Blake-Moffit-Towne 
Paper Co.; Markus Cut-Rate Hardware; Frank 
Peri and Sequoia Grocery Market, totalling the 
sum of $1,858.22, were those owing on or about 
December 29, 1941? You owed those people at that 
time ? A. Yes. 

‘““Q. On one claim, $74.80, of Industrial Indem- 
nity Co., I notice you have the date, 11/6 to 
12/6-41 2? A. Yes. 

‘‘Q. Then the other claim of the Industrial In- 
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demnity Co. which goes from 12/6/41 to 1/6/42 is 
in the amount of $59? Ay Wes 

‘‘Q. Those other claims, State Compensation 
Ins. Fund $344.30, Blake-Moffit-Towne Paper Co., 
$74.00, Markus Cut-Rate Hardware, Oakland, 
$331.00, Frank Peri $900.00, Sequoia Grocery Mar- 
ket, Redwood City $75.09. Did vou owe those bills 
on or about December 29, 1941? A. Yess 

““@. Did you owe these laborers approximately 
the amounis set out under Schedule A (1): 

‘Clarence G. Deals, $47; T. Pureelli, $55.50; H. 
Carlson, $63; H. Hampton, $51; Don O’Leary $98; 
George Leith $63; T. Cacano $111; Joe Reginato 
$111; Joe Chiri $120; T. Spoon $51. Did yvormem 
those amounts at or about December 29, 1941? 

‘CA. Yes, I did. [147] 

‘*@. Did you pay these creditors whom I have 
enumerated ? 

“A. No, I did not have much money. I used 
to keep that money. I still owe that money since 
that time, their quitting time, because I did not 
have enough, so I carry it, see, when I cannot pay 


any more. 
**Q. In other words, you paid a little on the 
eurrent work? A. Yes. 
“Q. But not on the past? A. Yes. 


‘““Mr. Mullin: Have vou finished, counsel? I 
have not completed. 
“Mr. Margolis: Go right ahead. 


‘“‘Re-Cross Examination 
“Mr. Mullin: Q. Mr. Scardino, vou said Mar 
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Casey refused to endorse checks. Was it Mr. Casey, 
or the credit manager, Mr. Mindnich? 

‘“A. I went there and Mendich first told me he 
cannot endorse the check; he is only the credit 
manager. 

‘*@. Did you go to see Mr. Casey? 

‘“A. I go to see Mr. Casey. 

‘*. How many times did that happen, Joe? 

A. Twice. 

“@. When did it happen? 

‘‘A. Just a short while ago. I cannot remember 
the time. Maybe three months before; one a couple 
of months after. But, finally, I had to phone later 
for it. 

““Q. Just a minute. 

‘‘Mr. Margolis: Let him make the explanation. 

‘“A. I had to phone later to have the check 
signed. 

“Mr. Mullin: Q. There were two occasions, 
you say? 

Ae Yes. 

‘“Q. Were those the two occasions referred to in 
your previous answer as October and November, 
1941? A. Yes. 

‘“(. Those were the same occasions? 

‘‘A, Was one around October and one a long 
time before. 

‘“@. And the other was October, 1941. Is that 
right? [148] x Mes, 

““Q. Now, Joe, vou said the credit man came to 
see you about collecting some of these bills? 


174 San Mateo Feed & Fuel Co., et al 


(Testimony of Joseph L. Seardino.) 

“A. het is rights 

‘*@. You told him as soon as you collected, you 
will pay. Is that right? A. That is Tigi 

““@. What were you referring to, as soon as 
you collected? Collected what? 

‘‘A. From the general contractor, the second 
payments. 

‘““@. And that was whom; who was the general 
contractor ? 

‘CA, Well, [ had a dozen, a dozen and a half. I 
could not say which. 

‘*‘@. Pardon me? 

‘SA. Well, there was Schmidt. In facet, he check 
up with Schmidt, how much he owed me. 

“Mr. Pardini: Q. By ‘he’, you mean the eredit 
manager ? 

‘‘A. Yes, the credit manager came down and 
went to the general contractor, how much he owed. 

‘‘Mr. Mullin: Q. How many general contrac- 
tors are you talking of this time? 

‘‘A. I would say about twelve. 

‘“@. Who were they? 

‘‘A. I think the attorney has a record. Conway 
& Culligan was one; Gus Johnson is two; Stanley 
Younger; Schmidt; Donald Johnson. There is a 
lot I cannot remember. Some general contractors 
I cannot remember. I had about a dozen. 

‘*@. And at this time you had money due from 
all those people to you for all those various jobs you 
were working on? A. That is right. 

‘*Q. So, when you told them: ‘As soon as I can 
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collect, I will pay you’, you had in mind that you 
had funds coming from the dozen general con- 
tractors ? ee het is 1eht. 

“@. And, at that time, would the amount of 
money you had coming from this dozen general 
contractors be enough to pay what you owed for 
materials to these creditors? 

“A. I don’t know. [149] 

‘“Mr. Pardini: What time are you referring to? 

‘“Mr. Mullin: I am referring to the same time 
he is referring to. 

‘“Mr. Pardini: Well, I don’t know. 

“The Witness: A. I don’t know. 

“Mr. Mullin: @Q. You had money coming from 
these people? 

‘“A. I had money coming from the second pay- 
ment, which we counted that the second payment 
would be enough to pay the materials. 

‘“Q@. Ordinarily, Joe, 40%, or the second pay- 
ment, would be enough to pay the material bills 
and give you some for your profit for the job, 


wouldn’t it? A. Maybe; maybe not. 
‘Mr. Pardini: Just a minute. That calls for 
specnlation. 


““The Witness: Maybe; maybe not. 

“Mr. Mullin: I said, ordinarily. 

‘The Referee: He has answered your question. 

‘he Witness: Well, ordinarily. 

‘“‘Myr. Pardini: I submit the question has been 
asked and answered. 

““Mr. Mullin: Q. I will ask this: Which would 
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it be? Would it be ‘maybe’ more times than 
‘maybe not’? 

‘“‘Mr. Margolis: Just a minute. I object to the 
question on the ground that it has been asked and 
answered. 

“Mr. Mullin: If you will show me where it was 
asked and answered—— 

‘‘Mr. Pardini: If make the objection that it is 
speculative and it does not fix the time. I can 
answer you: Apparently it did not. 

“Mr. Mullin: Who is testifying, you or your 
client ? 

‘‘Mr. Margolis: The objection is before the 
Court. 

‘‘Mr. Pardini: The objection is that it is specu- 
lative and does not fix the time and place when 
‘maybe’ and ‘maybe not’. [150] 

‘‘The Referee: Can’t a man, on cross examina- 
tion, be asked for his conclusion ? 

“Mr. Pardini: Maybe he can. It is already 
asked and answered any way. 

‘“The Referee: Not this question. 

‘‘Mr. Margolis: I object on the ground that it 
has been asked and answered. 

“The Referee: Not this question; there is no 
answer. 

“Mr. Mullin: Q. Do you remember the ques- 
tion ? 

“The Witness: A. You asked me if the 40% 
wasn’t enough to pay the material. 

‘“Q. The first question I asked vou was if ordi- 
narily it exceeded that. Your answer was, maybe; 
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maybe not. A. That is right. 

““Q. And I asked you which would prevail; 
would it be more maybes or more maybe nots? 

‘fA. Maybe nots. 

“‘Q. Now, Joe, where are you working now? 

“A. In the city here. 

‘“Q. For whom? A. Myself. 

““€). Now, when you closed down your business, 
about February, 1942—that is when you closed, 
is it not? A. That is right. 

‘“‘d. You have in your affidavit that it was a 
month earlier, but it was February, wasn’t it? 

‘fA. Yes. 

““@. Where did you go to work? 

‘A. The Southern Pacific Shop. 

‘‘@. At that time there were some unfinished 
jobs? A. That is right. 

‘‘Q. And is it not the fact that you told Mr. 
Thomas Culligan of Conway & Culligan you were 
giving up the plastering business, because you could 
make more money working for the 8. P. Company? 

“A. No. 

““Q. You did not tell him that? [151] 

‘fA. I told him I cannot operate my business 
no more; I am broke; [ quit. After about two weeks 
he wrote me a letter concerning he wants to finish 
those jobs. 

‘“@. Have you the letter now? 

“A. No. I went in the office. 

‘“(). He did not write you a letter, then? 

‘A. Conway & Culligan wrote me a letter with 
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the fact, if I would give clearance so he could get 
somebody else to finish the job. 

“Q. Have you that letter now? 

eA. I have not; no. 

“Q. Do you know where it is? A, “N@ 

“Q, Is that one of the things the dog got away 
with ? 

“A. That is right. So, I went to the office and 
told M1. Conway and Culligan to get somebody to 
finish. 

‘Redirect Examination 

‘Mr. Pardini: @. In November or December, 
1941, the State of California sued and attached 
your money in the San Mateo branch of the Bank 
of America? 

‘Mr. Mullin: Let’s get the date within the four 
months period. 

‘““Mr. Hoffman: It is immaterial anvway. 

‘Mr. Pardini: I will ask you: On December 
29, 1941, was a small amount in the San Mateo 
branch of the Bank of America attached by the 
State of California? 

‘“‘Mr. Hoffman: I still object to it as immaterial. 

“The Referee: It is immaterial. 

‘“‘Mr. Pardini: I don’t know whether the man 
knew about it. 

“he Referee: Suppose he did know there was 
an attachment or there wasn’t an attachment? 

“Mr. Pardini: If a man cannot satisfy an at- 
tachment for $50 

“Mr. Mullin: Wait a minute. It is an attach- 
ment. If [152] it please the Court, still in this 
country, we are entitled to a trial. 
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“Mr. Hoffman: It is not binding; not within the 
issues. 

“The Referee: I think the objection is good. 

“My. Pardini: Q. I might ask the same ques- 
tion: On April 20, 1942, was there money executed 
upon by the sheriff of the County of San Mateo, 
standing in a bank account in your name at the 
San Mateo branch of the Bank of America? 

“Mr. Mullin: To which we object on the ground 
that it is incompetent, irrelevant and immaterial, 
not within the issues, and not binding on these 
Respondents. 

“The Referee: What does that go to prove? 

‘“Mr. Pardini: During all this time, here is an 
attachment unsatisfied. 

‘“Mr. Mullin: So what? 

‘‘Mr. Margolis: I think counsel has in mind 
that it is set out by affiant in the affidavit that the 
only property he had was $50 at the time he filed, 
which was subject to attachment. 

‘“The Referee: That is not disputed. But, any- 
thing so far as the affidavit stands. 

‘“Mr. Pardini: The objection is sustained to 
both those? 

‘‘The Referee: Yes. 

“Mr. Pardini: Q. The change in the method 
of collecting the money occurred in January or 
February of 1942? 

“Mr. Mullin: What are you referring to? 

“Mr. Pardini: Q. In the case of both creditors, 
both Casey and the San Mateo Feed & Fuel, these 
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papers you signed, you never had signed papers 
like that before, had you? 

“Mr. Hoffman: Just a minute, please. Mr. Sear- 
dini, as Your Honor has probably observed, will 
answer ves to anything. The question is leading, 
suggestive, assuming a fact, stating a fact directly 
contrary to his testimony here. [153] 

“he Referee: He just testified now, on cross 
examination by Mr. Mulhn, that all this happened 
back in 1941. 

“Mr. Pardini: I am not referring to (haga 
all, if the Court please. I am referring to the acts 
in January and February and within the four 
months’ period. 

“Mr. Hoffman: What acts? 

‘Mr. Pardini: This man not signing the joint 
checks, I am not concerned with that at all. As I 
understand, there were other matters signed, which 
he mentioned on direct or cross examination. They 
came up and got some papers to be presented to 
the contractors, these two Respondents. 

“The Referee: That was after he had gone out 
of business, as I understood. They got a release so 
they could get somebody else to do the work. 

‘‘Mr. Pardini: No, something else before that. 
That is regarding the letter asking him to come 
to the office and give a release so somebody could 
complete the job. 

‘The Referee: Yes. 

“Mr. Pardini: But, moneys were collected hbe- 
tween December 29 and April 29, substantial sums, 
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shown. by the accounts introduced in evidence, and 
those collection, I believe it is intimated in the 
testimony now, were collected pursuant to another 
document. The payment made from Conway & 
Culligan was the custom of the trade, apparently; 
they did that with each sub-contractor, to protect 
the material men. There was a subsequent execu- 
tion of something else, within the four months’ 
period, in favor of these two Respondents. 

“The Referee: ‘Will you point it out in the 
evidence? I remember the other testimony that 
was given here, which, of course, I will have to 
keep in mind. but I did not hear him testify to that 
today. 

“Mr. Pardini: I think I can remember it. 

“The Referee: Now? On the examination of 
him? [154] 

“Mar, Pardini: On the examination, I think, of 
Judge Mullin. 

“‘Mr. Hoffman: What he testified to was, after 
he went through bankruptcy, Conway & Culligan 
wrote him a letter. 

‘“Mr. Pardini: He testified as to a certain as- 
signment. He used that word. 

‘“The Referee: Let’s not argue about it. Let the 
reporter go back to Judge Mullin’s examination 
and see if she can find it. 

‘*(Question and answer read as follows: 
Cross Examination: Mr. Hoffman: Q. Mr. 
Seardino, you say that between December and 
April the San Mateo Feed & Fuel Company 
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and the Casey Company asked you to make 
checks payable jointly to themselves? That is, 
that your debtor make checks payable to San 
Mateo Feed & Fuel Company and yourself? 
A. Tsigned an assignement, according to the 
last time the check was made to them.) 


‘The Referee: That was in response to Mr. 
Hoffman. 

‘Mi. Pardini: Counsel for the trustee now 
states that was already gone into on the previous 
hearing and there is testimony in the record. 

‘“‘The Referee: Very well. 

‘“‘Myr. Pardini: I understand that all the pre- 
vious testimony in the matter is before the Court? 

‘‘The Referee: Yes. This is a further hearing, 
not a new hearing. 

‘““Mr. Margolis: If the questions of Mr. Par- 
dini, the attorney for the bankrupt, are going to 
elarify it, I will not interpose an objection. IT merely 
point that out. 

‘The Referee: I say, if he wants to go into it 
at this [155] time, it is part of redirect. Mr. Hoff- 
man brought it out. 

‘““Mr. Pardini: Q. In other words, there was 
a change by one of the creditors that had been re- 
ceiving joint checks. From then on, they got straight 
checks after the assignment in evidence was exe- 
cuted by you and sent to the contractor? 

ollie Witness: A. Shhatistieine 

‘Mr. Hoffman: You are referring to Trustee’s 
‘A’ for Identification ? 
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“Mr. Pardini: Yes. One is Trustee’s ‘A’ for 
Identification and also Trustee’s Exhibit No. 1 im 
evidence. That refers to San Mateo Feed & Fuel 
Company, and H. E. Casey & Company, and Frank 
Peri. 

‘“@. That is what you are referring to, isn’t it? 

‘‘Mr. Hoffman: I object to that question. 

“The Witness: A. At the time I quit, I didn’t 
have anything to collect. After, that bill was coming 
to me. 

“Mr. Margolis: Q. The claim of Frank Peri 
was for labor, was it? 

‘fA. Labor. 

““@. He was not paid in full, was he? 

exe, No. 

“My. Mullin: Who? 

‘“Mr. Margolis: Peri. 

“That is all. 

‘(Witness excused). 


‘“The Referee: Do vou desire any further testi- 
mony ? 
‘Mr. Margolis: That is all, Your Honor. The 
Trustee rests. 
‘“Trustee rests. 
‘* (Recess). 


‘‘TMhe Referee: Call your next witness. 


184 San Mateo Feed & Fuel Co., et al 
“THOMAS J. CULLIGAN, JR. 


“Called for Respondents, sworn. 

“Mr. Mullin: Q. What is your address, Mr. 
Culligan ? 

‘‘A. Home, 1549 Nadina. [156] 

“Q. That is San Mateo. Is that correct? 

‘A. San Mateo. 

“Q, You are one of the owners of the firm of 
Conway & Culligan? 

‘“‘A. It is a partnership. 

“Q. You know the bankrupt here, Joseph Scar- 
dino? ive ALES, 

“Mr. Mullin: This is preliminary, Judge. 

‘“Q. He worked for vou in 1937, doing plaster- 
ing? A. Doing plastering. 

““Q@. Doing plastering work in Hayward Park, 
Elmwood and also Burlingame Village? 

cA. Yes, 

‘‘@. And in the payment to Mr. Scardino, there 
was a first and second payment. I believe the pro- 
cedure was, after the brown coat, the payment was 
60% ? A. Sixty per cent. 

‘*. Will vou tell us whether or not checks for 
the first payment were made directly to Mr. Sear- 
dino or to Mr. Scardino and anyone else? 

‘‘A. The first payments were made to Mr. Scar- 
dino alone. 

“Q. On all occasions ? 

‘‘A. On all occasions. 

“Q. The second payment? 

‘‘A. Made to Scardino and the material house 
where he bought the material. 
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““Q. Dependent on whether it was Casey & Com- 
pany or San Mateo Feed & Fuel Company ? 

‘“A. He would notify us. 

“*@. That was followed from 1937 to the time 
he stopped work? 

‘‘A. That ran from the time he took the original 
contract. 

‘‘Q. Now, Mr. Scardino was acting for vou as 
a sub-contractor in the early part of 1942? 

pone Yas. 

“*€). In Burlingame Village? 

eee What is correct. 

‘‘Q. You had a number of jobs going on there; 
you were developing the entire tract? 

aeoee Chat is right. 

‘*(). Hach house had a number? That is the sys- 
tem under which you operated? 

oA. hat is right. 

‘*. He was operating there as your sub-con- 
tractor? A. That is right. [157] 

‘Q@. Did Mr. Seardino at any time during Janu- 
ary or February, 1942, fail to appear on the jobs 
as had been his custom previously, in the manage- 
ment and also the workmanship around the jobs? 

‘‘A. I never noticed any difference. Of course, 
he was doing jobs for other contractors. here 
would be days, weeks probably, I didn’t see him. 

‘“@. Did he stop working for you? 

“A. He stopped working for me? 

“Q. Did he stop working for you? 

‘*A. Yes, he stopped working. 

‘“Q. About when, Mr. Culligan? 
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“A. I think it was—if I recall, it was the latter 
part of February. 

“Q, 19422 A. 1942. 

‘‘Q. Were there any mechanics left on the jobs? 

‘A. Yes, I think there were about five or six 
men working for him at that time. 

“Q. I show you here, Mr. Culligan, Trustee’s 
Exhibit No. 1; a letter purporting to be on your 
stationery, dated February 20, 1942, addressed to 
Conway & Culligan, reading: 

‘“<VYou are hereby authorized to pay from 
any amounts due me for work on your jobs the 
monies or any part thereof due the following 
business firms: 


San Mateo Feed & Fuel Co. 
Frank Perry 
H. E. Casey Co. 


and all labor bills, and charge same to my 
acount. 

‘In consideration of your paying whatever 
monies is due me on the above accounts, I shall 
expect you to hold me harmless provided the 
statement I have rendered vou is correct. 

(Signed) ‘J. L. SCARDINO. 

‘Accepted: 

‘T. J. CULLIGAN 
‘Witness: 
“he ‘J. C. MINDNICH.’ [158] 
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“A. That is right. : 

‘‘Q@. That is your signature there, T. J. Culli- 
gan, Jr.? mw itis: 

“Q. That was signed by Mr. Scardino, was it? 

‘SA. Yes. 

‘*Q. On the date it bears? 

‘fA. That is right. 

“@. Will you advise us as to the circumstances 
under which that was executed, please? 

‘fA. Well, at this time, he told me he was going 
to quit business. He felt he should go into some 
sort of defense work, though primarily, he men- 
tioned at that time the shipyards, but I understand 
he went into the Southern Pacific. 

‘“Mi. Margolis: I object to what his under- 
standing was. 

“Mr. Mullin: It may go out. 

‘‘Mr. Margolis: He can merely testify as to 
the parties present, when it was. 

“Mr. Mullin: It is already stipulated it may 
go out. 

‘*@. Now, what did he tell you, Mr. Culligan? 
Not what you thought; the conversation as you 
remember it? 

‘‘A. He told me he was going out of business. 

‘“(. And what, if anything, happened after that 
as between you and Mr. Seardino? 

‘A. What happened after that? 

““Q@. Yes? A. After this was signed? 

‘@. After he told you he was going out of 
business. What if anything did vou do? 
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‘A. Well, I got another contractor. 

“Q. I see. To finish the work? 

‘A. In other words, maybe there were ten homes 
up there to the first coat of plaster; maybe some 
whitewashing to do, and so forth, which I had 
another contractor come and take over his con- 
tract. 

‘“Q. Who prepared the instrument vou hold in 
your hand, Trustee’s Exhibit No. 1? 

‘CA. TI believe I did. [159] 

‘“. Do you remember where that was executed, 
Mr. Culligan? 

‘A. If I recall, it was executed in Mr. Sear- 
dino’s own home. I am not quite clear on that. 

‘‘™. And did Mr. Scardino tell vou why he was 
going out of business? 

A. He said he could make more money working 
in defense work. 

““Q. And at that time, February 20th of 1942, 
did your firm owe any money to Scardino ? 

‘fA, Yes. 

‘Q. For work which had been performed or in 
process of being completed ? 

‘‘A. Yes, I think the final accounting at that 
time amounted to approximately $2000 balance due 
him on brown coat payments, or any balances of 
jobs that were completed. 

‘““@. You secured another contractor to com- 
plete the jobs? 

“A. We secured another contractor to complete 
the jobs. 

““Mr. Mullin: You may cross examine. 
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‘Cross Examination 

“Mr. Margolis: @. Who was present in Mr. 
Seardino’s home when this was executed ? 

‘“‘A. If this was executed at his home, Mr. Mind- 
nich. I remember the two of us drove to his home. 
I believe it was this document. 

‘‘Q. You are not positive? 

‘‘A. He signed some document, as 1 remember, 
at Joe’s home. 

‘“Q. Who is Mr. Mindnich ? 

‘fA. My. Mindnich was credit manager for H. E. 
Casey Co. 

‘“. Who arranged for this, Mr. Scardino or 
Mr. Mindnich? 

‘fA. I did. In other words, this was protection. 
If he was going out of business, I had to have a 
plasterer. 

‘*Q). It was prepared after he told you he was 
going out of business? 

‘‘A. After he told me he was going out of busi- 
ness. 

‘*¢. It was not prepared when Mr. Mindnich 
eame to you and endeavored to ascertain how much 
your firm owed Scardino? 

‘‘A, No, this was done after. [160] 

‘*@. It was all done the same day? 

‘fA. Yes, I think it was. 

‘“. The conversation had with Mr. Seardino ? 

‘A. That is right. We had spent two or three 
days trying to get in touch with Joe and could not 
quite contact him. We went down one afternoon, 
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he happened to get home and explained the condi- 
tion of this and said that was the best thing to do. 

“Q. That day he told you he was going into 
defense work ? 

‘“‘A. That day he told me he was going into de- 
fense work, going to quit business. 

“@. What time of dav or night? 

‘CA. It was in the afternoon, as I recall, 2:30 
or 3. We drove down after lunch. 

“‘. That was prepared, you say, after he told 
you ? A. Yes. 

‘*. How many times did you see him that day, 
Mr. Culligan ? 

‘fA. I think it was twice. 

‘“@. In what other place did you see him? 

‘‘A. At the home. We drove to his home. He 
said he would wait for us until we prepared the 
document. We went down and came back, as I 
recall. 

‘“@. You did not take him to vour office ? 

a. No: 

‘‘Q. How far from your place of business? 

‘‘A. He lived at Redwood City. Our place of 
business was Burlingame, probably fifteen miles, I 
guess, about twenty minutes’ drive. 

‘*@. Was any such document or similar docu- 
ment prepared with respect to any other money you 
owed him? 

‘‘A. This involved all the moneys. 

““@. That involved all? 

‘A. That is right. 
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‘*. No other document was prepared, any docu- 
ment whatsoever ? 

‘CA. None that i recall. I think this was all. 

[161] 

‘*. You are quite positive about that? 

‘fA. As to any other document? 

“Q, Yes? 

‘fA. If there was any other document, it was 
relative to this; it was the same thing. As [ recall, 
this was the only document. 

‘*@. What is the date of that? 

“A. That is February 20, 1942. 

**@. And the entire transaction was conswm- 
mated on that date. Is that correct? 

“‘A. Yes, as I recall, it was only that day I saw 
Joe. I don’t recall seeing him any other time. 

‘*@. I show you Trustee’s Exhibit ‘A’ for iden- 
tification ? peo Yess uiiaieis right, 

‘*Q. Have you seen any document like that, 
‘similar to it, or the original of the document you 
hold in your hand? A. No, I have not. 

‘‘@. That is addressed to your firm? 

‘fA. Yes, I see that it is. 

“@. To your attention? 

‘A. That is right. It may be that I have the 
original, but I don’t recall it, in my file. 

“Q@. Do you recognize the handwriting of the 
figures there at all, Mr. Culhgan ? 

“A. No, I don’t. As being mine, you mean? 

““Q. Whoever it is? a Noy 1 dont 

‘Q. What is the date of the document? 
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“A. Februaty 18th. 

‘“Q. Two days before this other document? 

‘“A. Yes, this one here is the 20th. 

“QO. You testified a minute ago that you paid 
him at once, or in due course, the 60% of the con- 
tract price on each of these jobs? 

“A. Each job number. That would go automati- 
cally to him, the first payment, because the first 
payment involves the [162] lathing. He does the 
lathing. Other than his direct pavroll, he probably 
subs that out. The first check would be direct to 
Seardino; the other 40% would be to Seardino 
and the other materia] men. 

‘“@. You kept a file on this job? 

‘fA. We kept a complete file. 

‘‘. Have you the file with vou? A. No. 

‘‘@. Those are your job numbers on that? 

‘‘A. Those are job numbers. That is the way 
our Jobs are always run. 

‘‘@. Who else would have access to your file 
for the numbers of the jobs set out in Exhibit ‘A’? 

‘‘A. Probably the material house would know. 
I would know it. 

“Q. Would Scardino know it, do vou know? 

‘‘A. Let’s see. Yes, he would be bound to know 
it. If he ordered three barrels, he would know. 

“Q@. You don’t know if that document ever 
reached your files, or your hands? 

‘‘A. No, I don’t remember now. It must be. It 
is written to me, but I don’t remember it. 
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“Q. When did vou last examine your file on 
the Sceardino work before coming here this after- 
noon, Mi. Culligan? 

“A. Qh, it was, I think, six 01 seven mouths ago. 
Somebody phoned me in San Francisco relative to 
this. I don’t know if it was you; somebody asked 
us to give some information. That is the last time 
I looked at it. 

‘“@. The information is in your office down the 
Peninsula, not here. Is that correct? 

fees, that is correct. 

‘‘(. And vou tell us now, you know the 60% 
was paid on each and every job? 

‘‘A. The first payment? 

‘*@. The first payment? 

‘‘A. Yes. That procedure went on day after day 
60% of the total contract. 

““Q. Do you know why that document was neces- 
sary? [163] 

‘‘A. Well, I suppose probably it was giving an 
accounting of how the jobs stood at this time. In 
other words, if he was going out of business, J 
would have to have a statement of how he stood 
with Casey Company, or what-not, so the amounts 
I owed Joe would correspond with the amounts be 
owed the material house. 

‘“™. Did vou get a similar break-down from the 
San Mateo Feed & Fuel Company ? 

“A. As I recall, I did not need one from them. 
Theirs was a bulk amount. He bought the wash 
paint from them, hke stuff that goes over the plast- 
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er. That would not necessitate ‘Job so-and-so’, 
He would buy that by the sack. 

“Q. Did Seardino at any time between Decem- 
ber, 1941 and April, 1942 endeavor to collect moneys 
directly from you? A. No. 

‘“Q. He did not? A. No. 

‘‘Q. He never asked you for any moneys at all? 

“A, No. That is what surprised me so mucn 
about the whole thing. In all fairness to Joe, he 
could have come to me at any time and said: ‘You 
owe me $2,000; I need #500 for so-and-so’. 1 
wouldn’t question him. 

‘“@. You did not question Ins financial cond:- 
tion ? 

“A. JT never did. Just to show you: That last 
week, when he owed labor claims there, I didn't 
even know he was going out until the last week he 
went out. 

‘*. What week do you refer to? 

“A. The last week he was in business; this week 
of the 20th here. I don’t think he paid his men’s 
salaries. J had no idea at that time, even then. 

‘*@. You believed he had the money to pay it, 
Mr. Culligan? 

‘fA. Sure. I had always found him very up and 
up on his dealings. 

‘“. You believed he had the money to pay? 

[164] 

‘fA. Yes. I was the most surprised man in the 
world. 

““O. You had no way of ascertaining he did not 
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have the money to pay the laborers? A. No. 
“*@. Did vou endeavor to ascertain why he did 
not pay them? ap No. 


“Mir. Margolis: That is all. 


‘‘Redirect Examination 

“Mir. Mulin: @Q. Did Mr. Scardino ever tell 
you he was broke? A. No. 

**Q. Or could not pay his bills, that he was in- 
solvent or contemplated filing a petition in bank- 
ruptcy? A gio. 

‘*Q@. The answer to all that is no? A. Yes. 

“wt, Wullin: That is all, sir. 


‘‘Re-cross Examination 

“Mr. Pardini: Q. You made two trips to his 
home that day. Was Mindnich with you on both 
occasions ? a Yes: 

‘Q. J think you fixed the time of one trip ag 
what approximate time? 

“A. Right after lunch; around 2 or 2:30. 

““@. Both trips? 

‘A. Right in the afternoon, correct. The whole 
thing was wound up that day. because Joe had to 
go to work. 

“Q. Those numbers mentioned in Trustee’s Ex- 
hibit ‘A’, while you have never seen it, you identify 
as being job numbers? 

‘‘A. Yes, those are correct. 

‘*Q. Were the moneys subsequently paid by you? 

“A. Correct. 
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‘“Q@. They were paid substantially as indicated 
in Trustee’s Exhibit ‘A’? A. That is correct. 

‘““@. And, when you went down to Scardino’s 
home in Redwood City on February 20, 1942, how 
long had it been since Seardino had been on the 
job? [165] 

‘fA. Oh, I guess it had been probably a week 
previous, maybe five davs previous, since I had 
seen him. Now, that wasn’t out of the ordinary. 
He had a foreman on the job. It was not out of the 
ordinary. I might not see him for a week or two 
weeks. 

“Q@. But, you already knew he was not going on 
with the work? 

‘““A. No, I did not know it up until the last 
minute. 

“@. On the 20th? 

‘‘A. Well, probably that time, ves. 

‘*Q@. How did you happen to find that out? What 
was the first notice you had? 

‘“A. The first notice I had was, Mindnich, the 
eredit manager got me on the phone and said he 
understood Joe Scardino was not going to do our 
work. I said: ‘Funny that doesn’t come from 
Joe. I have fifteen buildings here ready to be 
plastered.’ Some even had the lath work done. 1 
said: ‘We better go see Joe.’ 

‘*Q. What was the date of that? 

“A. I could not tell you. 

“*Q. Was that the 20th, the dav of the letter? 

“A. IL could not tell you. This was on the phone. 

‘*Q. Mindnich was your employee, was he not? 
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‘“A, No, he was credit manager for Casey Com- 
pany. 

“@. How long before? 

“A. It was all within a period of two or three 
days, because I said: ‘We better bring it to a head 
neht away.’ 

i, Pardini: That is all. 

“Mr. Margolis: Q. You did not question Scar- 
dino on the two trips you made to hts home that day 
about these labor claims or other creditors? 

"*A. Not at that time, no. At that time I did not 
know there was any labor claims. The labor claims 
did not come in for a week or two weeks after, from 
the Labor Commissioner. [166] 

“@. You know H. E. Casey Company, don’t 


you? Pe Oliics: 
‘“@. You know the San Mateo Feed & Fue! Com- 
pany? A. Correct. 


“Q. Do you know Frank Peri? 

“A. Yes. Frank Peri done his lathmg. He 
has done it since 1937, when Joe first started. 

“@. Does Frank Peri have men assisting him 
in the lathing? A. Yes. 

‘“Mr. Mullin: That is objected to as immaterial, 
incompetent, and irrelevant. 

‘‘Mr. Margolis: Certainly, it is. The name 
Frank Peri appears. 

‘Mr. Mullin: Frank Peri is not at issue here. 

‘The Referee: What is your pomt? What did 
Frank Peri have to do with the subject matter of 
this particular hearing? 
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‘““Mr. Margolis: Well, to show the connection 
between this general contractor and these Respon- 
dents, Your Honor. He claims he did not know of 
Seardino’s condition at all until much later. Here, 
then, in his own office, on his own stationery, 1s a 
letter which purports to direct him to make certain 
payments to certain people. Frank Peri, as we 
learn from the bankrupt, had wage claims, labor 
claims, and the name is very plainly set forth im 
the letter. 

‘The Referee: This letter? 

‘“‘Mr. Margolis: Yes. And the witness testified 
he knew of no labor claims whatsoever. 

“Phe Witness: Peri would have no oceasion to 
come to me with a thing lke that. I don’t know 
Peri exists. He subs that out. 

“*@. I did not ask you whether Peri came to 
you. I asked if you knew whether there were any 
labor claims and [167] if you knew Frank Peri? 

‘CA. All the wage claims I have is direct with 
Joe. I found that out two or three weeks after 
this, when I got the letter from the Labor Commis- 
sioner, that the last few jobs in Burlingame Village, 
the labor was not paid. 

‘*@. You did not question him at all about the 
contents of that letter? 

‘fA. What letter are you referring to? 

“Q. The letter I am referring to, right there? 

‘fA. Question who? 

“@. Sceardino, when you asked him to sign. You 
had no conversation with him? 
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“A, No. I told him we wanted this thing. He 
said he was going out of business. I said, in hight 
of that, then, the thing to do is to make an adjust- 
ment settlement; that is the only way to do it. The 
only people ivolved at that time, there were only 
three people involved in our work. The material 
houses were the only ones involved. 

“Q. You did not discuss what made up the Peri 


claim at all? A. No. 
‘“Q. Did you have anv record as to what por- 
tion to pay Peri? A. No. 


‘‘Q. How would you know from the letter? 

“A. J finally got one after this. JI sent to Peri, 
San Mateo Feed & Fuel, whoever they are, and got 
a statement for myself. 

““@. You did not have a statement before that 
was prepared? Ay Of Pert No. 

““. San Mateo Feed & Fuel? A. No. 

“Q. Of Casey Company? 

‘“A. I think the day I talked with Mindich over 
the phone, which was two or three days: before we 
contacted Joe, I think I talked to Mindich, because 
Casey Company, their [168] bill was the major one. 
IT said: ‘You better draw a statement, so when we 
see Joe, we will know what we are doing.’ 

‘“Q@. Those statements are all available? . 

“A. Yes. 

““@. <And the files? 

“fA. Oh, yes. Our checks are available from 
es (. 
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“Mr. Margolis: I think they ought to be pro- 
duced. 

“Mr. Mullin: JI don’t see what materiality they 
have, if Your Honor please. It seems to me there 
must be a stop somewhere on this fishing expedi- 
tion. Mr. Culligan is not on trial here. He has 
come in and testified how the exhibit was obtained, 
which is directly contrary to the testimony on be- 
half of the trustee. What Peri has to do with this, 
is not material. 

‘Mhe Referee: How is it material? 

“Mr. Margolis: Both Respondents are named. 

‘The Referee: What is the materiality of that? 

“Mr. Margolis: I want to tie in that letter with 
the prior letter of the 18th, which the witness says 
he knows absolutely nothing about. 

‘“Mhe Referee: How ean vou tie that in? He 
says he does not know about that. 

“Mr. Pardini: He says it may be in his file: 

‘The Referee: That is what [I say. It would 
not connect anything up if vou got it in. Suppose 
he has it in his file? 

‘“‘Mr. Pardini: He stated he made these pay- 
ments. 

‘The Referee: He did not say when he made 
the payments. What difference would it make? [| 
don’t see the materiality of it myself. Maybe I am 
mistaken, but I cannot follow you there. The ques- 
tion is whether this man knew that he was insolvent, 
or had reason to believe he was insolvent. 
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or. Margolis: He is not a creditor, Your 
Honor; he is a debtor. 

“The Referee: That is all the more reason that 
it does not help you, [169] 

“Mr. Margolis: It would help in this respect, 
to impeach this testimony. In one breath, the wit- 
ness testifies he knows of no other document. 

‘*Mr. Mullin: He does not testify to that at all. 
I am getting tired of counsel sitting here misquot- 
ing the record. He said he had no recollection. 

‘“Mhe Referee: He said he had no recollection, 
and if there is such a document, it is tied in with 
this letter. I remember that distinctly. 

“Mr. Hoffman: Further, he said he had heard 
from the credit manager of H. E. Casey Company 
that Scardino was going out of business, and he 
told him: ‘Better find how much we owe; we will 
go see Joe and find out what is doing.’ It is per- 
fectly obvious what happened. 

‘My. Pardini: May I ask this question? 

“*@. At the time Sceardino left, how many jobs 
were pending for you? 

‘A. How many was he working on? 

[Q®. Yes? 

“A. They usually run fifteen or twenty at a 
time. 

““@. The average job amounted to how much 
when completed ? 

‘fA. The average full contract, say, ran $300. 
That is the whole contract. He would get 60% when 
he would put the brown coat on, or $180. 
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‘“@. In other words, you had paid something on 
account of the fifteen jobs under way? 

‘“A. In every one he had got his brown coat. 

““Q. You testified also you knew he was working 
for other contractors? A. Yes. 

‘‘Q. LT assume he had one or more houses for the 
other contractors ? 

‘‘A. I had no idea. I knew he had other con- 
tractors. 

‘*Q. The only discussion was, he was going 
somewhere to earn some money ? 

‘‘A. He was quitting business. [170] 

‘‘@. You had no discussion regarding his fi- 
nances, or anything else? Other than the statement 
to turn over the moneys in vour hands to the three 
people named in that yellow letter? 

‘fA. That is correct. 

‘*@. I think you have already answered the 
question: Pursuant to the instructions in the yel- 
low letter, you paid over the sums, which seem fa- 
miliar from the job numbers, which are familiar, 
as set forth in Trustee’s Exhibit ‘A’, the letter of 
February 18th? A. That is correct. 

‘‘Mr. Hoffman: And he also got somebody else 
to finish. the jobs. 

“Mr. Pardini: Q. Subsequently Scardino came 
to the office—I don’t know whether you testified to 
that—and you got somebody to finish the jobs? 

oan. Nes. 


“Mr. Margolis: @. Who was manager of San 
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Mateo Feed & Fuel Company at the time this was 
executed ? 

“CA. JT don’t remember his name. 

‘“‘@. Was he there at the time this was executed? 

‘““A, No, only the three parties; Mindich, who is 
the man who phoned me two or three days before 
we went down here. I remember as plain as if it 
were yesterday. He said: ‘Joe Scardino is going 
out of business." [| said: ‘Funny that did not 
come direct to me. After all, we have been doing 
business for five or six years.’ 

“Q@. What was kind of funny? 

“A. That it did not come direct to me, after all 
was said and done. We went to see Joe. He said: 
‘IT am going into defense work.’ At that time, I 
told him he should stick with it. 

“Q. You did not ask about his other creditors? 

‘‘A. I had no occasion to. 

“Q. Did you know he owed in excess of what 
he owed to these two creditors? 

‘fA. No, I knew nothing about his finances. All 
the years [171] we done business with him, I don’t 
know the other contractors he dealt with. 

““@. Casey Company didn’t tell you he owed in 


excess of the moneys vou owed him? oe No. 
““Q. Neither did Mr. Ferris of the San Mateo 
Feed & Fuel Company ? A. No. 


“Q. It struck you rather funny that he was go- 
ing into defense work? 

‘“A. No. Moreover, he explained he thought he 
could make more money going into defense work. 
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“Mr. Margolis: That is all. 
‘My. Hoffman: Your Honor, may Mr. Culligan 
be excused ? 
‘““The Referee: Surely. 
‘‘(Witness excused). 


“JOHN J. DAMONTE, 


“Called for Respondents, Sworn. 

‘“‘The Referee: Q. What is your full name? 

‘‘A. John J. Damonte. 

“Mr. Hoffman: Q. What is vour business ad- 
dress, Mr. Damonte? 

‘fA. 2201 Bay Shore. Business or home? 

‘‘@. Business? 

‘fA. Schlage Lock Company, 2201 Bay Shore. 

“‘@. You have been with the Schlage Lock Com- 
pany, how long? A. Sinee March of 1942. 

“*Q. In the latter part of 1941 and the early 
part of 1942, what was your occupation? 

‘‘A. I was eredit manager for the San Mateo 
Feed & Fuel Company. 

““@. And, you left them, when? 

‘fA. I believe it was about, [ believe it was Feb- 
ruary 28th. 


“QO. Of 1942? A. Of 1942. 
““@. You had been with them how long, as eredit 
manager ? A. Since June, 1941. 


“Q. You were acquainted with Joe Scardino, 
were you? A. Yes; Sipeelaeat 
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“Q@. And, were you acquainted with the acount? 

fevee Thatas right; «was. 

“Q. Did you see Joe Scardino between December 
of 1941 and April. 1942 on frequent occasions? 

‘A. Generally, almost every day. 

“Q. What was the occasion of seeing him? 

‘“A. To collect money for materials due on jobs 
which he just completed, or on which he was work- 
ing. 

“Q. Did he, during any of that time, tel] you he 
was broke, going out of business? 

‘fA. Absolutely not. 

““@. Was his position, so far as you were con- 
cerned, any different than it had been since you had 
been connected with San Mateo Feed & Fuel Com- 
pany ? 

‘‘A. No. The method of handling him was the 
way many contractors do business and receive pay- 
ments for material after they receive the final pay- 
ment. 

‘“Q. Was your method of handling him any dif- 
ferent than handling other plastering contractors? 

‘fA. Of course, there was some very good plas- 
tering contractors who discounted thei bills every 
month. f had no need to have dealings with them in 
a credit sense. On plasterers similar to Joe Scar- 
dino, they were handled the same way; probably 
they are still handled the same way. 

“Q. That constituted what percentage of plas- 
tering contractors in the county? 
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‘“‘A. That is hard to say. Of course, I am pretty 
sour on them. I would say about 50%. 

‘“Q. They were all handled in this manner? 

“A, TVhat is right. 

“*@. Now, did you know, at any time prior to the 
time that Scardino went into bankruptcy, that he 
was contemplating going into bankruptcy ? 

‘A, Absolutely not. 

‘“@. Did you know he could not pay his bills? 

‘fA, I knew he was hard to collect from, but in 
my [173] experience, I felt he was just one of those 
tough babies to collect from; it was up to me to 
keep after him and get the money. 

‘“@. Did he ever make statements to you as to 
what was due or what wasn’t due, when you asked 
for money ? 

‘‘A. ‘As soon as I get the final payment, I will 
pay you. You don’t have to worry about me. I 
will pay you as soon as J get my money.’ 

‘“@. Did you ever ask him to execute any as- 
signment to you or to the San Mateo Feed & Fuel 
Company ? 

‘‘A. Yes, that was the regular practice. Some 
contractors were reluctant to make that final pay- 
ment joint. The only other protection we would 
have would be to lien the job or get an assignment, 
at which time the main contractor was perfectly free 
to make a joint check. Merely not to hurt the 
main contractor’s feelings, we got the assignment. 

‘“@. This assignment dated February 20th you 
know nothing of that? A. Absolutely nothing. 


~~] 
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““@. It was not made at your request? 

fw No, sil: 

‘@. Did you know at any time that he was hay- 
ing trouble with wage claims, attachments, execu- 
tions, anything of that nature? 

‘‘A. No, no. I amend that; other than this one 
attachment that I did hear about, but to my knowl- 
edge it was subsequently cleared up. He had an 
attachment on his bank account. Since he never 
had any money in the bank account anvhow, I 
wasn’t too much concerned with the attachment, 
since I had to collect the money as he got it on the 
job. 

‘“Q. Did vou know anything about his assets, 
just what he had and what he did not have? 

mx. No, i did not. 

“Q. Did you know anything about what he 
owed aside from the San Mateo Feed & Fuel Com- 
pany’s account? 

“A. No, I did not. The Merchants Association 
in San [174] Mateo, of which the San Mateo Feed 
& Fuel is a member, had him down as a poor risk, 
along with the other 50% of the plastering contrac- 
tors that I mentioned. 

‘“). Do you know who Bud Moore is? 

‘fA. Well, do you want to know all I know 
about him? 

‘*@. No, just who he is? 

“A. He was a former employee, in charge of 
mixing stucco for San Mateo Feed & Fuel Company. 
fT understand that since he has left. 
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‘“. Where is he now? 

‘‘A. I understand he is in the service. J haven't 
seen him since leaving. 

‘“@. Did Bud Moore ever tell you anything about 
Scardino’s telling him he was goimg through bank- 
ruptcy ? 

‘fA. He did tell me that on the morning of the 
20th of February, I believe, or right at that time. 

‘‘Q. What did he say? You mean the 20th of 
February ? 

‘‘Mr. Margolis: Just a minute, may it please 
Your Honor. I object to the second question on 
the ground that it is leading and sugegstive. 

‘‘NMy. Hoffman: We will permit the Judge to 
be the judge of that. 

‘The Referee: February 20th is the date. 

‘The Witness: A. ‘To the best of my knowl- 
edge, this took place two years ago; two years, it is 
very hard to remember since I left and went into 
an entirely different busmess. ‘wo years later, 
there is a possibility of error. J want to put that 
in anyway. 

‘“To the best of my knowledge, it was around that 
time. 

‘*@. How do you fix the time? 

‘‘A. By the ledger card of San Mateo Feed & 
Fuel Company, because at that time we checked up 
a lot of plaster drums on which there is a certain 
amount of deposit charged. You better try March 
Ist; possibly you will get a check-up of those drums. 
& [175] 
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“Q@. And what was the information you re- 
ceived? What was it Moore told you? 

“A. He told me Seardino is thinking of filing 
bankruptcy. 

““Q. Then what did you do? 
“A. Then I went and got those barrels, those 
drums. 

“Q. That belonged to you? 

“A. That is right. 

“Q. That is the first knowledge you had? 
“A. Absolutely. 
or, Hoffman: 1 4hitk that is all. 


“Cross Examination 

“Mr. Margolis: Q. You say you ceased_ your 
employment with San Mateo Feed & Fuel Company 
on February 28, 1942? A. I believe it was. 

‘*@. Could it have been later or earlier? 

‘‘A. I believe it definitely was February 28th. 

‘“Q. You remember that definitely ? 

“A. That is right. 

‘*™. You also testified you called on Mr. Sear- 
dino every day without exception ? 

‘‘A. Well, I say every day. He was on my list 
of people to watch, get your money. 

‘“Q. When did he get on your list of people? 

““A. When I went to work for San Mateo Feed 
& Fuel Company. My predecessor left me a list of 
accounts I should watch. 

“Q. You got that in June, 1941? 

‘A. Absolutely right. 

“@. You watched Mr. Secardino every day? 
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we Since thateame: 

“Q@. Without exception ? 

‘‘A. Not every day. He was in the back of my 
mind every day, yes. 

‘“@. You say you found he never had money in 
the bank, at the time of this attachment that you 
were familiar with? 

“A. Whether I actually had found he had no 
money in the bank, I don’t know. What I mean 
to say is, I just didn’t feel there was any money 
in there. 

“@. Did you make inquiry? [176] 

“*A. I may have. I am trying to remember on 
what I am basing the opinion that the bank account 
was footless. Maybe the gossip was that he had no 
money. J know what it is. He had his payroll pay- 
ment and could not meet the payments back in 1941. 
I knew at that time there was no use worrying about 
his bank account, attaching it or anything else to 
get out money. 

‘Q. That condition prevailed all through that 
period until you ceased employment with the San 
Mateo Feed & Fuel Company ? 

‘“A. What condition is that? 

‘Q. That checks were bouncing on his payroll? 

‘A. I don’t know about that. I know on that 
one occasion I thought I had discovered something. 
I said: ‘‘Now I know where his bank account is. I 
don’t have to worry’, and undoubtedly, I found 
out the checks were bouncing and forgot the bank 
account. 
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“Q. When was that, January, 1942? 

| Awe No, that was in 1941, the fall of 41. 

“*@. December or thereabouts? 

““A, I haven’t the least idea. 

*@. Did you follow your investigation or exami- 
nation until after the time these checks bounced ? 

‘‘A. What examination is that? 

““Q. To see whether his bank account had im- 
proved in any particular? 

“A. I gave it no more thought. I thought after 
that, it is up to me to keep after him, if the con- 
tractors were anywhere good. 

“Q@. You passed this information along to your 
employer, did you not, to Mr. Ferris? 

““A. Well, I don’t know. 

“@. Who was your immediate superior? 

os. Mr. Ferris. 

““Q. Did he ever ask you about this account? 

ox. That is right. [177] 

“Q. You went over these accounts von fell heir 
to from your predecessor in the job? You went 
over those with Mr. Ferris? A. That is right. 

“Q@. You had one of those Monday morning 
meetings at 9:30 before you would go out? How 
frequently would you discuss these matters with 
Mr. Ferris? 

“A. I don’t know. Every now and again when 
he said: ‘We have to get some dough in here.’ 

“Q. How often would he ask you; would he take 
it up with vou almost every Friday ? 
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‘““A. I cannot answer that. Suffice to say, I did 
get repeated requests to go get some money. 

“@. From Mr. Ferris? A. Yes. 

“Q. You told him about these payroll checks 
bouncing, did you not? 

ee No, 1 dow i tiinivse: 

‘“@. Did he ask you, or suggest to you that you 
make an investigation to see what bank Seardino 
did business with? A. No. 

‘‘@. You did that on your own? 

‘A. Yes; as credit manager, I was trying to 
find out as much as I could. 

“Q. That was part of your work? 

“A. That was part of my work. 

‘‘@. To make a complete investigation ? 

‘CA. Yes. 

‘“@. You made a complete investigation as to 
Mr. Seardino? 

‘““A. As near as I could. Some of this informa- 
tion is hard to get. Often times a man has hidden 
angles you don’t know about. 

‘“@. Did vou inquire about the hidden angles? 

“A. Every way I could. 

‘*@. You found he had no property ? 

‘“A. I knew about the truck he had, and I heard 
from Bud Moore that Mr. Seardino had a lot in 
San Mateo. 

““Q. San Mateo? A. Yes. [178] 

‘‘@. Did you investigate as to the value of it? 

‘‘A. No. Our experience has been in attaching 
contractors’ similar properties, by the time we get 
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through filing a suit, getting Judgment, enforcing 
it, we wind up lucky to break even. That is a bad 
method of betting your money. 

“Q. It wasn’t enough to go after, in other 
words ? A. Yes. 

ie. Hoffman: Wait a minute. 

“My. Margolis: He answered ves. If you have 
an objection to make, make it to the Court and we 
will submit the objection. 

‘“Q. You conveyed this information resulting 
from the investigation you made to Mr. Ferris? 

“A. What investigation? 

“Q. With respect to your attempt to collect? 

“A. I said there was darned little to collect 
from. 

““@. Did you tell him about the property in San 
Mateo? A. No. 

“Q. Did you tell him about the attachment in 
San Mateo? A. He knew about that. 

‘““@. How did he find out? 

‘““A. While I was with the company, we were 
a member of the Title Guaranty Co., is it? That 
publishes daily records of all court transactions in 
Redwood City. We got a copy of that and it was 
generally read by both Mr. Ferris and me. 

‘“@. And vourself as credit manager? 

oem. Phat is tight. 

““Q. Do you know when you read it? Was it 
December, 1941 or February, 1942? 

“A. Thaven’t the least idea. That had no bear- 
ing on my following up his account. 
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‘‘Q. You were only there from June, 1941 to 
February, 1942? 

‘“A. No, it must have been June, 1940. 

‘‘Q. Was it closer to that time, that is, your 
ascertaining ? 

‘‘A. YT am not sure. Let me check. I haveya 
record of [179] when I actually did go to work for 
San Mateo Feed & Fuel Company. 

*“@. That is not important. 

‘“A. You are stressing the date. I want to be 
sure. You are making it important in my mind, at 
any rate. June, 1941, is correct. 

‘“@. Now, having that date in mind, having in 
mind about ascertaining about the attachment, can 
you tell us whether it was clear to the time you 
made connection with San Mateo Feed & Fuel or to 
the time you severed your connection with San 
Mateo Feed & Fuel Company? 

‘fA. I do not know. I absolutely do not know. 
In fact, the whole incident is really vague. There 
was that little importance attached to it at the time. 

‘“Q. And did you tell Mr. Ferris, in your inves- 
tigation of this matter, about this lot? I don’t re- 
call whether I asked you this or you answered it: 
About this piece of property in San Mateo County? 
Did you tell Mr. Ferris about that? 

‘“A. No. J did not check into it to check into 
the court records to see if there was a lot. I just 
had this hearsay from Bud Moore, who assured me 
he was a good friend of Mr. Seardino and I did not 
have to worry about collecting the money. 
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“*Q. Your investigation revealed he had nothing, 
no money in the bank? 

‘A. What investigation? By investigation, I 
checked with our membership in the Credit Men’s 
Association. That is as far as an investigation I 
could make, other than going around to the con- 
tractors and seeing how much money he had coming 
and how much we should get out of it for material. 

“Q. So far as you know from your contacts 
with the credit association and with the bank, how- 
ever, you found out he had no money in the bank 
and no other property? [180] 

“Mr. Hoffman: If submit that has been asked 
and answered. 

‘“The Witness: A. No, I would not say that. 

ger. Hoffman: All right. 

“Mr. Margolis: @Q. What would you say, Mr. 
Damonte ? 

‘“A. I don’t know what you are driving at. Do 
you want definite answers to definite questions? I 
am willing to make them, Your Honor. 

“The Referee: Answer the question. 

‘“A. I would like to know definitely what the 
question is. 

“Mr. Margolis: I think the question is plain, 
Your Honor. 

“(Question read.) 


“Mr. Hoffman: That assumes facts not in evi- 
dence, if Your Honor please. 

“The Referee: What does it assume, not in 
evidence ? 
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‘‘Mr. Hoffman: His investigation with the 
bank. He has testified there was no investigation. 

‘“The Referee: That is true. 

‘“Mr. Margolis: I will reframe the question. 

‘‘@. Your inquiries made from this credit asso- 
ciation revealed that he had no property and that 
he was a poor risk. Is that correct? 

‘‘A. No. The same classification as a lot of 
other plasterers: ‘Be very careful in handling this 
account. ’ 

““@. You knew that right along? 

“A. That is ocrrect: I knew that right along, 
that he, as a plasterer, was one to watch. 

‘“@. However, you found ont about this attach- 
ment at the bank. Did you make inquiry, after 
you found out, from the bank or other source? 

‘‘A. I did not make inquiry. 

‘‘Mr. Margolis: That is all. 

‘“The Referee: Anvthing else? 

““Mr. Hoffman: I have no further questions. 

[181] 
‘“CWitness excused.) 


‘JULES MINDNICH 


called for Respondends, Sworn. 

“Mr. Mullin: Q. Your name is Jules Mind- 
nich ? 

““A. Yes. 

““Q@. You were credit manager for H. E. Casey 
Company in 1941 and 1942. Is that correct? 
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“A. Up to May of 1942. 

“Q. You know Joe Scardino, the bankrupt? 

a, Yes. 

“Q. Did Mr. Scardino ever tell you he was 
broke? A. No. 

*‘Q. Did he ever tell you he was insolvent? 

oe) NO. 

“Q. Did he ever tell you he was contemplating 
bankruptcy ? A. No. 

‘“Q. Did he ever tell you he could not pay his 
bills? A. No. 


‘‘Cross Examination 

“Mr. Margolis: @Q. Do you know Mr. Damonte, 
who just testified ? 

“Mr. Mullin: To which I object. ‘This is cross 
examination; it hasn’t been disputed by the issues 
or the question asked the witness. 

“Mr. Margolis: Q. What was your capacity 
at Casey Company ? 

“A. Credit manager. 

“, Did Casey Company belong to the same 
association mentioned by Mr. Damonte? 

“My. Mullin: To which I object on the ground 
that it is incompetent, irrelevant and immaterial. 

“The Witness: They belonged to no association. 

“Mr. Margolis: Q. Do you know Mr. Ferris? 

“Myr. Mullin: To which I object as being im- 
proper cross examination. 

“The Referee: That is true. Listen to the ques- 
tions [182] he asked. He limited his questions. 

‘Mr. Margolis: Q. Did you ever speak with 


918 San Mateo Feed & Fuel Co., et al 


(Testimony of Jules Mindnich.) 
Mr. Scardino about the deficiency, or the account 
owed to your employer? 

‘“Mr. Mullin: To which I object as not being 
proper cross examination. 

‘““The Referee: Ob, yes. He said he never told 
him he was insolvent. 

‘““Mr. Margolis: Ue asked if he ever told him 
he was insolvent, unable to pay his bills, broke, or 
contemplating bankruptcy ? 

‘““The Referee: He may answer this question. 
Answer the question. 

“‘(Question read.) 


‘“Mr. Mullin: That is a compound question. I 
object on the ground that it is compound. 

‘‘The Referee: That is true. Objection sus- 
tained. 

‘“‘Mr. Margolis: Q. Did vou ever speak to Mr. 


Scardino 

‘The Witness: A. Yes. 

*““Q. Did you ever speak to Mr. Scardino with 
respect to the account he owed H. EK. Casey Com- 
pany ? A. Yes, 

‘‘@. When was the last time you spoke to him 
about it? 

‘CA, Oh, I would say the last time I saw him, 
whenever that was. 

‘‘Mr. Pardini: That is stipulated. 

‘““Mr. Margolis: Q. When was the last time 
you saw him, Mr. Mindnich? 

‘A. The last time I saw him was when he signed 
this letter. 
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<Q. You did not see him after that at all? 

A No. 

“Q. Can you give the facts or circumstances that 
arose which caused that letter to be signed? 

“A. Yes. I tried to find Joe Scardino for about 
a week. 

<Q. Was he hiding, Mr. Mindnich? 

“A J don’t know. I could not find him. IL 
could not locate him anywhere. [183] 

“Q. Did you try him at his home? 

“(A J did not know where he lived. He always 
came into the office. I did not know what his home 
address was; I had to get it from the union. ‘The 
union gave it to me and then I went down. 

“<Q. What was the discussion when that was 
signed ? 

“$A. JT wanted to know what was wrong. I heard 
from somebody else. 

“Q. You wanted to know, what? 

‘A. What was wrong. 

“@. About what? 

“A. With Joe; whether he was sick, or what. 

“Q. You just said you heard something? 

‘A. JT heard he was working. I tried to find 
him. I wanted to talk to him. Sure enough, I went 
down once and he was not home; then I went again 
when he came back from work, I went back again. 

“Q. Was that on the 20th of February? 

awa. es. 

“Q. That is a total of two trips. You went 
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there, he was at work; then, you went back? 

““A. No. We had one conversation and he went 
out to the grocery store or some place. 

““Q. You waited while he went to the grocery 
store? A. That is right. 

‘‘Q. Didn’t you see him once and leave to pre- 
pare that paper and come back? 

‘‘A. No. I had the information on that paper 
when I went down. 

“Q@. You heard Mr. Culligan testifv a minute 


ago, didn’t you? A. Yes. 
“*Q@. You were sitting in the court room? 
‘fA. Right. 


“@. That you went and spoke with Mr. Scardino 
rirst 

‘fA. No, I didn’t hear him say that. 

‘‘Q. Then left and went back to the office of 
Conway & Culligan? 

“fA. I heard him say so, yes, a couple of times. 

““Q. Drew that document and then returned to 
Mr. Scardino’s [184] home. Did you hear him 
testify to that? A. No. 

‘‘Q. You did not? Do you know when was the 
time prior to February 20th that you saw Mr. 
Scardino ? 

‘‘A, It must have been about a week. 

‘‘Q. What was the occasion for seeing him then? 

*““A. No particular oceasion, except I seen him 
whenever I went the rounds. I[f he was around, [ 
would talk to him. 

‘“Q. What did you talk to him about? 
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“Mr. Mullin: It is stipulated he would say: 
‘How do you do.’ We are getting very far afield. 

‘Mr. Margolis: The parrot-like answers to the 
questions—— 

“Mr. Mullin: To which I object, if it please the 
Court. If counsel will pay any attention to his rules 
of evidence, the proper procedure and rules of evi- 
dence in answering a question is to answer yes or 
no and give an explanation. We are attempting 
to expedite this. Your Honor wants to go home, 
so does the reporter. 

‘“The Referee: Ask a question. 

‘‘Mr. Margolis: There is a question pending. 

“The Referee: What did you talk to him about? 
That is the question. 

“The Witness: A. Anything. ‘How are you 
ioe.’ 

‘Myr. Margolis: Q. You were the credit man- 
ager for H. E. Casey Company at that time? 

“A. Yes. 

“Mr. Margolis: No further questions, Your 
Honor. 

‘““(Witness excused.) 


“Mr. Mullin: Submitted. 
‘Mr. Hoffman: Submitted, Your Honor. 
‘“(Submitted.) ”’ 


(See original of Reporter’s Transcript of pro- 
eeedings of November 22, 1943, pages 2 to 65, in- 
clusive, handed up herewith as a part of this cer- 
tificate and report.) [185] 
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Subsequently, and on December 27, 1943, the 
following order was entered herein: 

“Whereas, the matters involved herein came be- 
fore the court on the petition of G. S. Hayward, the 
trustee of the estate of the above-named bankrupt, 
represented by Max H. Margolis, Esq., the order 
to show cause based upon said petition, the answer 
of San Mateo Feed and Fuel Co., a corporation, 
represented by I. E. Hoffman, Esq., the answer of 
H. EH. Casey Company, a copartnership, represented 
by Hugh F. Mullins, Jr., Esq., the evidence taken 
upon the original hearing and the further hearing 
on said petition, order to show cause, and said 
answers to said petition and order to show cause, 
and 

‘“Whereas, the record herein, particularly sched- 
ule A-3 of the bankrupt, shows that the following 
ereditors are listed as those whose claims are mn- 
secured: State Compensation Ins. Fund, 445 Me- 
Allister Street, San Francisco, California, 1940 and 
1941 (San Francisco Municipal Court action num- 
ber 162,430)—#344.30; Industrial Indemnity Co., 
San Francisco, California, 11/6 to 12/6-41—$74.80: 
Industrial Indemnity Co., San Francisco, Califor- 
nia, 12/6 to 1/6-42—$59.12; Blake-Moffit-Towne 
Paper Co., 599 Eighth Street, San Franciseo— 
$74.00; Markus Cut-Rate Hardware, Seventh £ 
Washington Sts., Oakland—$331.00; Frank Peri, 
920 South Idaho, San Mateo, California—$900.00, 
and Sequoia Grocery Market, 2525 Broadway, Red- 
wood City, California—$75.00, and 

‘Whereas, after the aforesaid hearings, the mat- 
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ters were submitted, and the court, now being ad- 
vised fully in the premises, finds that: 

““(1) On April 29, 1942, the above-named bank- 
rupt’s petition for adjudication in bankruptcy was 
filed herein ; 

(2) On May 21, 1942, G. S. Hayward, became, 
ever [186] since has been, and now is the duly ap- 
pointed, qualified and acting trustee of the above- 
named bankrupt’s estate ; 

‘“(3) On said date of said filing of said petition, 
as hereinbefore set forth, said bankrupt had assets, 
among them being the sum of $2,534.76, assigned 
to H. EH. Casey Company, and the sum of $1,025.85 
assigned to San Mateo Feed and Fuel Co.; 

‘‘(4) Said assignments were, and each of them 
was, made by said bankrupt to the respective as- 
signees within four months of the filing of the 
bankrupt’s petition to be adjudicated a bankrupt, 
and said assignments were, and each of them was, 
without any consideration therefor ; 

‘“(5) At the time of the making of said assign- 
ment by the bankrupt to said H. EK. Casey Company, 
said bankrupt was insolvent, and, at said time, said 
H. E. Casey Company had reasonable cause to be- 
lieve that said bankrupt was insolvent ; 

(6) At the time of the making of said assign- 
ment by the bankrupt to said San Mateo Feed and 
Fuel Co., said bankrupt was insolvent, and, at said 
time, said San Mateo Feed and Fuel Co. had rea- 
sonable cause to believe that said bankrupt was 
insolvent ; 

‘“(7) When said assignment was made to said 
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H. E. Casey Company the estate of said bankrupt 
was, and still is, depleted to the extent of $2,534.76; 

‘“(8) When said asignment was made to said 
San Mateo Feed and Fuel Co., the estate of said 
bankrupt was, and still is, depleted to the further 
extent of $1,025.35; 

‘“(9) By said asignment by said bankrupt to 
said H. EK. Casey Company said last mentioned 
company secured an undue advantage over other 
creditors of the same class who, like said last men- 
tioned company and said San Mateo Feed and Fuel 
Co. were, and are, unsecured ereditors of said 
bankrupt; [187] 

‘*(10) By said assignment by said bankrupt 
said San Mateo Feed and Fuel Co., said last men- 


to 


¥. Casey Company were, and now are, unsecured 
ereditors of said bankrupt; 

‘‘(11) Upon the filing of said petition for said 
adjudication in said bankruptey, each of the afore- 
said sums, which in fact and in law was held in 
trust by the respective assignees for the benefit of 
the estate of said bankrupt and all the creditors 
thereof, passed into the custody of the bankruptcy 
court, and, upon the appointment and qualification 
of the aforesaid trustee in bankruptey. passed to 
said last mentioned trustee to be administered here- 
in as a part of the estate of said bankrupt; 

‘‘(12) Said H. KE. Casey Company is holding 
said sum of $2,534.76 without color or right of title 
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thereto or any part thereof, except as a de facto 
trustee for the estate of said bankrupt and all the 
creditors thereof, and 

(13) Said San Mateo Feed & Fuel Co. is hold- 
ing said sum of $1,025.35, without color or right of 
title therto and/or any part thereof, except as a de 
facto trustee for the estate of said bankrupt and 
all the creditors thereof. 

“The court, therefore, concludes as matters of 
law that: 

(1) Said trustee in bankruptey, G. 8. Hayward, 
is entitled to have turned over to the estate of said 
bankrupt the sum of $2,534.76 from said H. E. 
Casey Company and that said last mentioned com- 
pany should forthwith turn over to said last men- 
tioned trustee in bankruptcy said sum of $2,534.76, 
and [188] 

““(2) Said trustee in bankrupt, G. S. Hayward, 1s 
entitled to have turned over to the estate of said 
bankrupt the sum of $1,025.35 by said San Mateo 
Feed and Fuel Co., and said last mentioned com- 
pany should forthwith turn over to said last men- 
tioned trustee in bankruptcy said sum of $1,025.35: 

“Tt Hereby Is Ordered, Adjudged and Decreed 
that: 

‘“(1) H. E. Casey Company forthwith turn over 
to G. S. Hayward, as the duly appointed, qualified 
and acting trustee of the estate of the above-named 
bankrupt the sum of $2,534.76, and the whole there- 
of, and 

‘“(2) San Mateo Feed and Fuel Co. forthwith turn 
over to G. S. Hayward, as the duly appointed, quali- 
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fied and acting trustee of the estate of the above- 
named bankrupt the sum of $1,025.35, and the 
whole thereof. 


“Dated: December 27, 1943. 
“BURTON J. WYMAN 
‘‘Referee in Bankruptev’’ 


(See original of said order handed up herewith 
as a part of this certificate and report.) 


In due time, and on February 26, 1944, the fol- 
lowing verified petition for review was filed herein 
by F. E. Hoffmann, Esq., and Arthur P. Shapro, 
Ksq., on behalf of San Mateo Feed and Fuel Co.: 

‘‘Comes now San Mateo Feed and Fuel Co., a 
corporation, and respectfully represents: 

‘That heretofore, and on the 27th day of Decem- 
ber, 1943, Hon. Burton J. Wyman, Referee in Bank- 
ruptey of the above-entitled Court, made, signed 
and filed herein that certain ‘Order Directing San 
Mateo Feed and Fuel Co. and H. E. Casey Com- 
pany to Turn Over Certain Moneys to Trustee,’ a 
full, true and correct copy of which is hereto an- 
nexed, marked Exhibit ‘A’, and hereby expressly 
referred to and made part hereof. 

‘That said Referee’s Order, dated December 27, 
1943, adversely affects your Petitioner in so far 
as it orders your Petitioner to forthwith turn over 
to the Trustee of the estate of the above-named 
Bankrupt, the sum of $1,025.35, and the whole 
thereof. [189] 

“That said Referee’s Order, dated December 27, 
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1943, and each and every part thereof, was and is 
erroneous and contrary to law, and more perticu-— 
larly, -_ 

“*(1) That said Referee’s Order is not supported 
by, and is contrary to, the evidence adduced by said 
Trustee and by your Petitioner upon the hearing 
and upon the further hearing of said Trustee’s 
Petition for Turnover Order, filed herein on April 
2, 1943, and upon the Order to Show Cause thereon 
issued herein on said 2nd day of April, 1948. 

‘*(2) That the Findings of said Referee, con- 
tained in his said Order dated December 27, 1948, 
to wit, Findings numbered (3), (4), (6), (8), (410), 
(11), and (13) thereof, are not supported by and 
are contrary to the evidence adduced by said Trustee 
and by your Petitioner upon the aforesaid hearing 
and further hearing of said Trustee’s Petition for. 
Turnover Order and the Order to Show Canse 
thereon. 3 

‘*(3) That said Trustee’s Petition for Turnover: 
Order, filed herein on said 2nd day of April, 1943, 
does not state facts sufficient to warrant the grant- 
ing, by this Court, to said Trustee, of the relief 
therein prayed for and/or granted to said Trustee 
by said Referee’s Order dated December 27, 1943. 

‘‘(4) That said Referee improperly received and 
considered as evidence, as against this Petitioner, 
upon the said hearing and further heaving’ of said 
Petition for Turnover Order, all of the records of 
the above-entitled proceeding, including the Bank- 
rupt’s Schedule and the ex parte Affidavit filed by 
the Bankrupt in support of the Trustee’s Petition 
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for Review of the Referee’s original Order on Peti- 
tion of Trustee And Order to Show Cause Based 
Thereon, dated September 15, 1943, in that both 
said Schedule and said ex parte Affidavit were and 
are not binding upon your Petitioner and consti- 
tute hearsay as against your Petitioner. 

‘‘(5) That all of the evidence adduced upon the 
said [190] hearing and further hearing of said 
Trustee’s Petition for Turnover Order and the 
Order to Show Cause thereon issued herein, is 1n- 
sufficient to warrant this court in granting to said 
Trustee the relief contained in said Referee’s Order 
of December 27, 1948. 

‘*(6) That the evidence adduced upon said hear- 
ing and further hearing of said Trustee’s Petition 
for Turnover Order and the Order to Show Cause 
thereon issued herein, shows affirmatively, and con- 
trary to the Findings of said Referee, contained in 
his said Order of December 27, 1943, that the as- 
signment of said sum of $1,025.85 to your Peti- 
tioner by the Bankrupt was made more than four 
months prior to the commencement of the above- 
entitled proceedings, and was so made for a present 
valuable and adequate consideration; and that even 
if made within said four months prior to the com- 
mencement of the above-entitled proceedings, said 
assignment was then made for a current valuable 
and adequate consideration. 

(7) That it affirmatively appears from the evi- 
dence adduced upon said hearing and further hear 
ing of said Trustee’s Petition for Turnover Order 
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and the Order to Show Cause thereon, and contrary 
to the Findings of said Referee, contained in his 
Order of December 27, 19438, that in and by the 
aforesaid assignment of the sum of $1,025.55 to 
your Petitioner, the estate of the Bankrupt was net 
depleted to the extent of that sum, or any sum, or 
at all; and that said asignment did not enable your 
Petitioner to secure an undue advantage over other 
ereditors of said Bankrupt of the same class; and 
more particularly, that your Petitioner was, at all 
of the times herein mentioned, a secured creditor 
and not an unsecured creditor of said Bankrupt. 

“8. That it does not appear from the evidence ad- 
duced upon the said hearing and further hearing of 
said Trustee’s [191] Petition for Turnover Order 
and the Order to Show Cause thereon, noi is it a 
fact, that at the time of the making of the assign- 
ment of said sum of $1,025.35 to your Petitioner 
by said Bankrupt, even if such assignment took 
place, as alleged by said Trustee, within the four 
months next preceding the commencement of the 
above-entitled proceedings, said Bankrupt was then 
and there insolvent, nor that your Petitioner, at the 
time of the making of such assignment, had reason- 
able cause to believe that said Bankrupt was then 
and there insolvent. 

“9. That it does not appear from the evidence 
adduced upon the said hearing and further hearing 
of said Trustee’s Petition for Turnover Order and 
the Order to Show Cause thereon, that the estate 
of the above-named Bankrupt ts itself, with vesnect 
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to the claims of creditors on file, approved and al- 
lowed herein, insolvent, and/or that the assets in 
the hands of said Trustee are insufficient to pay 
all of the claims of creditors so filed, approved and 
alowed herein in full. 


‘‘Wherefore, your Petitioner, feeling aggrieved, 
as aforesaid, by reason of said Referee’s Order 
dated December 27, 1948, prays that said Referee’s 
Order, a full, true and correct copy of which is 
hereto annexed and marked Exhibit ‘A’ hereof, may 
be, by the Judge of the above-entitled Court, re- 
viewed, pursuant to the provisions of the Acts of 
Congress Relating to Bankruptcy, and more partic- 
ularly, to Section 39c¢ thereof; and that said Ref- 
eree’s Order, dated December 27, 1943, may be 
thereafter, by said Judge of this Court, reversed; 
or for such other, further or different order or re- 
lef as to the Judge of this Honorable Court may 
seem just in the premises. 

“SAN MATEO FEED AND 
FUEL CO. 
“By ARTHUR P. SHAPRO 
‘‘Its Attorney 
‘* Petitioner 
“ER. E. HOFFMANN 
and 
“ARTHUR P. SHAPRO 
‘‘Attornevs for Petitioner’’ 
[192] 
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[For the sake of brevity, the verification and lix- 
hibit ‘‘A’’ attached to said petition, are omitted, 
said exhibit being a copy of the order of December 
27, 1948, hereinbefore set forth in full. ] 

(See original of said last mentioned petition of 
San Mateo Feed and Fuel Co. handed up herewith 
as a part of this certificate and report.) 


DISCUSSION BY AND OPINION 
OF REFEREE 


Because, for the most part, the objections raised 
to the order in controversy appear to go to the 
proposition that there was insufficient evidence be- 
fore the court to justify said order, I do not believe 
that anything I could say at this time would be of 
any assistance to the court in determining the cor- 
rectness, or incorrectness, of the complained-of or- 
der. The record herein is complete and speaks for 
itself. 

There is a proposition apart from the contention 
as to the insufficiency of evidence which, in my opin- 
ion, deserves mention. On page 1384 of the herein 
certificate and report the following appears: 

‘4. The said Referee improperly received 
and considered as evidence, as against this Peti- 
tioner, upon the said hearing and further hear- 
ing of said Petition for Turnover Order. all of 
the records of the above-entitled proceeding, in- 
cluding the Bankrupt’s Schedule and the ex 
parte Affidavit filed by the Bankrupt in sup- 
port of the Trustee’s Petition for Review of 
the Referee’s original Order on Petition of 
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Trustee And Order to Show Cause Based 
Thereon, dated September 15, 1943, in that 
both said Schedule and said ex parte Affidavit 
were and [193] are not binding upon your Pe- 
titioner and constitute hearsay as against your 
Petitioner.”’ 


An examination of the record herein, however, 
clearly shows, I believe, that the affidavit referred 
to in the present petition for review herein was 
used solely for one purpose, 1e., as a part of the 
trustee’s offer of proof mentioned in said trustee’s 
petition for review. (Pages 62 to 67 hereof, in- 
elusive). 

Furthermore, the record shows beyond questien 
that the bankrupt not only was examined, but also 
was cross-examined in connection with certain mat- 
ters which were dealt with in his affidavit which, 
as I read the record, was not used upon the further 
hearing, except only to the extent that counsel for 
the trustee mentioned it in framing certain ques- 
tions propounded to the bankrupt during the fur- 
ther hearing. It, therefore, would appear that 
respondent’s only purpose in bringing said affida- 
vit into the record in connection with the present 
petition for review is in the hope of obtaining a re- 
hearing on trustee’s petition for review which, by 
the District Court’s order of October 4, 1948, 1e- 
sulted in the further hearing ont of which respond- 
ent’s present petition for review arises. 
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PAPERS HANDED UP HEREWITH 


The following papers are handed up herewith as 
a part of this certificate and report: 

(1) Notice of Further Hearing of Trustee’s Pe- 
tition for a Turnover Order; 

(2) Affidavit of Service of Notice of Wurther 
Hearing of Trustee's Petition for a Turnover 
Order ; 

(3) Affidavit of Service of Notice of Further 
Hearing of Trustee’s Petition for a Tiwumover 
Order ; 

(4) Reporter’s Transcript of Proceedings of No- 
vember 22, 1943; 

(5) Order Directing San Mateo Feed and Fuel 
Co. and H. E. [194] Casey Company to Turn Over 
Certain Moneys to Trustee; 

(6) Order Extending Time to File Petition for 
Review ; 

(7) Order Extnding Time to File Petition for 
Review ; 

(8) Order Extending Time to File Petition for 
Review; 

(9) Order Extending Time to File Petition for 
Review; and 

(10) Petition for Review. 

Dated: July 20, 1944. 

Respectfully submitted, 


BURTON J. WYMAN 
Referee in Bankiuptey 


[Endorsed]: Filed Jul. 20, 1944. [195] 
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NOTICE OF FURTHER HEARING OF TRUS- 
TEE’S PETITION FOR A TURNOVER 
ORDER 


To H. E. Casey Company, Respondent, and Hugh 
F. Mullin, Esq., Its Attorney, San Mateo Feed 
and Fuel Company, Respondent, and F. HE. 
Hoffmann, Esq., Its Attorney, Joseph Louis 
Seardino, Bankrupt, and Juhan Pardini, Esq., 
His Attorney: 


You and Each of You Will Please Take Notice 
and You Are Hereby Notified that the further hear- 
ing of the Trustee’s petition for a turnover order 
will be held before the Honorable Burton J. [196] 
Wyman, Referee In Bankruptey, at his courtroom, 
#609 Grant Building, Seventh and Market Streets, 
San Francisco, California, on the 22nd day of No- 
vember, 1943, at the hour of 2:00 o’clock P. M., of 
said day or as soon thereafter as counsel may be 
heard. 


Dated: San Francisco, California, November 8, 
1943. 
G. S. HAYWARD 
Trustee 
MAX H. MARGOLIS 
Attorney for Trustee 


[Endorsed]: Filed with Referee Nov. 8, 1943. 


[Endorsed]: Filed with Clerk Jul. 20, 1944. 
[197} 
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[Title of District Court and Cause. ] 


ORDER DIRECTING SAN MATEO FEED AND 
FUEL CO. AND H. E. CASEY COMPANY 
TO TURN OVER CERTAIN MONEYS TO 
TRUSTEE 


Whereas, the matters involved herein came be- 
fore the court on the petition of G. 8S. Hayward, 
the trustee of the estate of the above-named bank- 
rupt, represented by Max H. Margolis, Esq., the 
order to show cause based upon said petition, the 
answer of San Mateo Feed and Fuel Co., a corpora- 
tion, represented by F. E. Hoffman, Esq., the 
answer of H. E. Casey Company, a copartnership, 
represented by Hugh [198] F. Mullins, Jv., Esq., 
the evidence taken upon the original hearing and 
the further hearing on said petition, order to show 
cause, and said answers to said petition and order 
to show cause, and 

Whereas, the record herein, particularly schedule 
A-3 of the bankrupt, shows that the following eredi- 
tors are listed as those whose claims are unsecured : 
State Compensation Ins. Fund, 445 McAllister 
Street, San Francisco, California, 1940 and 1941 
(San Francisco Municipal Court action number 
162,430—$344.30; Industrial Indemnity Co., San 
Francisco, California, 11/6 to 12 /6-41—$74.80; In- 
dustrial Indemnity Co., San Francisco, California, 
12/6 to 1/6-42—$59.12 ; Blake-Moffit-Towne Paper 
Co., 599 Highth Street, San Francisco—$74.00; 
Markus Cut-Rate Hardware, Seventh & Washing- 
ton Sts., Oakland—$331.00; Frank Peri, 920 South 
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Idaho, San Mateo, California—$900.00, and Se- 
quoia Grocery Market, 2525 Broadway, Redwood 
City, California—$75.00, and 

Whereas, after the aforesaid hearings, the mat- 
ters were submitted, and the court, now being ad- 
vised fully in the premises, finds that: 

(1) On January 29, 1942, the above-named bank- 
rupt’s petition for adjudication in bankruptey was 
filed herein ; 

(2) On May 21, 1942, G. S. Hayward became 
ever since has been, and now is the duly appointed, 
qualified and acting trustee of the above-named 
bankrupt’s estate; 

(3) On said date of said filing of said petition, 
as hereinbefore set forth, said bankrupt had assets, 
among them being the sum of $2,534.76, assigned to 
H. E. Casey Company, and the sum of $1,025.39 
assigned to San Mateo Feed and Fuel Co.; 

(4) Said assignments were, and each of them 
was, made by said bankrupt to the respective as- 
signees within four months of the filing of the 
bankrupt’s petition to be adjudicated a bankrupt, 
and said assignments were, and each of them was, 
without any consideration therefor ; 

(5) At the time of the making of said assign- 
ment by the [199] bankrupt to said H. E. Casey 
Company, said bankrupt was insolvent, and, at said 
time, said H. E. Casey Company. had reasonable 
cause to believe that said bankrupt was insolvent; 

(6) At the time of the making of said assign- 
ment by the bankrupt to said San Mateo Feed and 
Fuel Co., said bankrupt was insolvent, and, at said 
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time, said San Mateo Feed and Fuel Co. had rea- 
sonable cause to believe that said bankrupt was 
insolvent ; 

(7) When said assignment was made to said 
H. E. Casey Company the estate of said bankrupt 
was, and still is, depleted to the extent of $2,534.76; 

(8) When said assignment was made to said 
San Mateo Feed and Fuel Co., the estate of said 
bankrupt was, and still is, depleted to the further 
extent of $1,025.35; 

(9) By said assignment by said bankrupt to 
said H. E. Casey Company said last mentioned 
company secured an undue advantage over other 
ereditors of the same class who, like said last men- 
tioned company and said San Mateo Feed and 
Fuel Co. were, and are, unsecured creditors of said 
bankrupt; 

(10) By said assignment by said bankrupt to 
said San Mateo Feed and Fuel Co., said last men- 
tioned company secured an undue advantage over 
other creditors of the same class who, like said H. E. 
Casey Company were, and now are, unsecured 
ereditors of said bankrupt; 

(11) Upon the filing of said petition for said 
adjudication in said bankruptey, each of the afore- 
said sums, which in fact and in law was held in 
trust by the respective assignees for the benefit of 
the estate of said bankrupt and all the creditors 
thereof, passed into the custody of the bankruptev 
eourt, and, upon the appointment and qualification 
of the aforesaid trustee in bankruptey, passed to 
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said last mentioned trustee to be administered 
herein as a part of the estate of said bankrupt. 

(12) Said H. E. Casey Company is holding said 
sum of $2,534.76 without color or right of title 
thereto or any part there- [200] of, except as a 
de facto trustee for the estate of said bankrupt and 
all the creditors thereof, and 

(13) Said San Mateo Feed and Fuel Co. is hold- 
ing said sum of $1,025.35 without color or right of 
title thereto and/or any part thereof, except as a 
de facto trustee for the estate of said bankrupt and 
all the creditors thereof. 

The court, therefore, concludes as matters of 
Jaw that: 

(1) Said trustee in bankruptcy, G. 8S. Hayward, 
is entitled to have turned over to the estate of said 
bankrupt the sum of $2,534.76 from said H. E. 
Casev Company and that said last mentioned com- 
pany should forthwith turn over to said last men- 
tioned trustee in bankruptcy said sum of $2,534.76, 
and 

(2) Said trustee in bankrupt, G. S. Hayward, 
is entitled to have turned over to the estate of said 
bankrupt the sum of $1,025.35 by said San Mateo 
Feed and Fuel Co., and said last mentioned com- 
pany should forthwith turn over to said last men- 
tioned trustee in bankruptcy said sum of $1,025.35: 

It Hereby Is Ordered, Adjudged and Decreed 
that: 

(1) H. E. Casey Company forthwith turn over 
to G. S. Hayward, as the duly appointed, qualified 
and acting trustee of the estate of the above-named 
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bankrupt the sum of $2,534.76, and the whole 
thereof, and 

(2) San Mateo Feed and Fuel Co. forthwith 
turn over to G. S. Hayward, as the duly appointed 
qualified and acting trustee of the estate of the 
above-named bankrupt the sum of $1,025.35, and 
the whole thereof. 


Dated: December 27, 1943. 
BURTON J. WYMAN 
Referee in Bankruptcy 


[Endorsed]: Filed with Referee Dec. 27, 1943. 


[Endorsed]: Filed with Clerk Jul. 20, 1944. 
[201 j 


[Title of District Court and Cause. | 
PETITION FOR REVIEW 


To the Honorable, the above entitled Court and 
Burton J. Wyman, Referee in Bankrutcy: 


H. E. Casey Company, a co-partnership, being ag- 
grieved because of the Order made and entered by 
the above entitled Court on the 27th day of Decem- 
ber, 1948, prays that same may be reviewed as pro- 
vided in the Bankruptcy Act of 1898, and amend- 
ments thereof, and said petitioner respectfully 
shows: 

I 

That in the course of the proceedings on the said 
27th day of December, 1943, an Order, a copy of 
which is hereto annexed and marked Exhibit “A”, 
was made and entered herein. [202] 
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Hale 
That pursuant to application duly made by peti- 
tioner and Orders made and entered in the above 
entitled proceedings, petitioner’s time within which 
to file its Petition for Review of said Order was 
extended to and including the 27th day of Feb- 
ruary, 1944. 
Jue 
That said Order was and is erronecus in that said 
Order is contrary to law. 


ive 
That said Order is contrary to the evidence. 


Ne 
That said Order is contrary to equity. 


val. 
That said Order is unsupported by evidence. 


VIL. 

That the trustee’s petition, pursuant to which 
said Order was made and entered, did not state 
facts sufficient to warrant the Court to make and 
enter said Order or any Order against petitioner. 


VILL. 

That the Referee erred in receiving and consid- 
ering evidence improperly admitted upon said hear- 
ing to the prejudice of said petitioner in allowing 
and receiving in evidence all of the records of the 
above entitled proceedings including the schedule 
and ex parte affidavit filed by the bankrupt notwith- 
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standing said evidence was and is ‘‘hear-say’’ as 
against this petitioner for review. 


OG 

That the said Order of the Referee is erroneous 
in that the evidence offered, introduced and re- 
ceived by him upon the hearing failed to support 
any of the elements necessary or required [203] in a 
proceeding to set aside an alleged voidable pref- 
erential transfer. 

X. 

That the Referee erred in making said Order to 
the prejudice of petitioner for review in the fol- 
lowing particulars: 

(a) The findings of the Referee set forth in said 
Order are not supported by the evidence or any 
inference to be drawn therefrom and are contrary 
to the evidence. : 

(b) The findings of the Referee that the al- 
leged transfer by the bankrupt herein to petitioner 
was made without consideration is contrary to the 
evidence in that it affirmatively shows that good, 
valuable, and present consideration was given by 
said petitioner for review to said bankrupt for and 
in consideration of the monies paid over to said 
petitioner. 

(c) That it affirmatively appears from the rec- 
ord of the evidence introduced and received by the 
Referee that the said alleged transfer was made 
more than four months prior to the date of the 
commencement of the above entitled proceedings 
and that said Referee was without jurisdiction to 
make an Order against said petitioner directing said 
petitioner to turn over to the trustee the sum of 
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Two Thousand Five Hundred Thirty-Four and 
76/100 ($2,534.76) Dollars or any other sum, or 
at all. 

(d) ‘That it does not appear from the evidence 
nor any of the pleadings filed herein nor from the 
Order of the Referee that the money received by 
said petitioner from Conway and Culligan depleted 
any estate of said bankrupt or any property which 
was available to the general unsecured creditors of 
said bankrupt. 

(e) That it affirmatively appears from the rec- 
ord of the evidence introduced and received before 
the Referee in Bankruptcy upon the hearing that 
the said sum of Two Thousand Five Hundred 
Thirty-Four and 76/100 ($2,534.76) Dollars found 
by the Referee to be a part of the bankrupt estate 
was in truth and in fact the [204] property of said 
petitioner and held for the account of said peti- 
tioner by Conway and Culligan, the transferor of 
said funds, pursuant to a contract entered into by 
and between petitioner and Conway and Culligan 
more than four months prior to the filing of the 
bankrupt’s petition wherein and whereby said Con- 
way and Culligan agreed to pay to petitioner the 
said sum of Two Thousand Five Hundred Thirty- 
Four and 76/100 ($2,534.76) Dollars for and in 
consideration of materials delivered to said 
bankrupt. 

(f) That it affirmatively appears from the rec- 
ords of the above entitled proceedings that any 
writings executed by and between the bankrupt, 
petitioner and/or Conway and Culligan within four 
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months prior to the filing of said Petition in Bank- 
ruptey did not convey or transfer to petitioner any 
property belonging to said bankrupt and/or de- 
pleted any of his estate subject to administration 
by the above entitled Court. 

(g) That it affirmatively appears from the evi- 
dence that the said petitioner was and is a secured 
creditor and that such security was obtained for a 
valuable consideration more than four months prior 
to the date of the commencement of the above 
entitled proceedings. 

(h) That said Order of the Referee is contrary 
to evidence in that all of the legal evidence admitted 
or received before the Referee upon the hearing 
established without dispute that said bankrupt was 
solvent upon the date of the alleged transfer as- 
serted by the trustee in his said petition. 

(i) That said Order of the Referee is not sup- 
ported by any evidence purporting to show that 
on the date upon which said alleged transfer was 
made to petitioner, and which is sought to be set 
aside by the trustee, that said bankrupt was in- 
solvent within the meaning of the Bankruptey Act. 

(j) That said Order of the Referee is unsup- 
ported by any evidence to show that petitioner re- 
ceived a greater percentage of [205] its claim 
against said bankrupt than the other general un-_ 
secured creditors of the Bankrupt. 

(k) That the said Order of the Referee is er- 
roneous in that the evidence affirmatively shows 
that said petitioner did not have knowledge or rea- 
sonable cause to believe that said bankrupt was 
insolvent on the date the trustee alleges said trans- 
fer was made. 
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Wherefore, your petitioner, feeling aggrieved as 
aforesaid because of said Order of the Referee, 
prays that same may be reviewed by the Judge as 
provided for in the Bankruptey Act of 1898 as 
amended and that the transcript of testimony and 
exhibits received by the Referee upon said hearing 
be certified and transmitted to the Judge of the 
above entitled Court. 

That the said Order of the Referee be reversed. 

That the judge make such further and other 
Order or Orders in the premises as may be meet 
and proper. 

H. EK. CASEY COMPANY 
Petitioner 

HUGH F. MULLIN TE 

ERNEST J. TORREGANO 
Attorneys for Petitioner [206] 


United States of America 
Northern District of California 
County of San Mateo—ss. 

H. E. Casey, being first duly sworn, deposes 
and says: 

That he is one of the partners of H. EK. Casey 
Company, a co-partnership, the petitioner for re- 
view herein; that he makes this verification for 
and on behalf of said co-partnership; that he has 
read said Petition for Review, knows the contents 
thereof and hereby makes solemn oath that the 
statements therein contained are true, according to 
his best knowledge, information and belief. 

H. BE. CASEY [207] 
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In the Southern Division of the United States 
District Court for the Northern District of 
California 

No. 34909-S 


In Bankruptcy 


In the Matter of 


JOSEPH LOUIS SCARDINO 
Bankrupt. 


ORDER DIRECTING SAN MATEO FEED AND 
BUEL CO. AND H. E. CASEY COMPANY 
TO TURN OVER CERTAIN MONEYS TO 
TRUSTEE 


Whereas, the matters involved herein came be- 
fore the Court on the petition of G. S. Hayward, 
the trustee of the estate of the above-named bank- 
rupt, represented by Max H. Margolis, Esq., the 
order to show cause based upon said petition, the 
answer of San Mateo Feed and Fuel Co., a cor- 
poration, represented by F. E. Hoffman, Hsq., the 
answer of H. E. Casey Company, a copartnership, 
represented by Hugh [208] F. Mullins, Jr., Esgq., 
the evidence taken upon the original hearing and 
the further hearing on said petition, order to show 
cause, and said answers to said petition and order 
to show cause, and 

Whereas, the record herein, particularly schedule 
A-3 of the bankrupt, shows that the following 
creditors are listed as those whose claims are un- 
secured: State Compensation Ins. Fund, 445 Mc- 
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Allister Street, San Francisco, California, 1940 
and 1941 (San Francisco Municipal Court action 
number 162,430)—$344.30; Industrial Indemnity 
Co., San Francisco, California, 11/6 to 12/6-41— 
$74.80; Industrial Indemnity Co., San Francisco, 
California, 12/6 to 1/6-42—$59.12; Blake-Moffitt- 
Towne Paper Co., 599 Eighth Street, San Fran- 
cisco—$74.00; Markus Cui-Rate Hardware, Seventh 
& Washington Sts., Oakland—$331.00; Frank Peri, 
920 South Idaho, San Mateo, California—$900.00, 
and Sequoia Grocery Market, 2525 Broadway, Red- 
wood City, California—$75.00, and 

Whereas, after the aforesaid hearings, the mat- 
ters were submitted, and the court, now being ad- 
vised fully in the premises, finds that: 

(1) On April 29, 1942, the above-named bank- 
rupt’s petition for adjudication in bankruptey was 
filed herein ; 

(2) On May 21, 1942, G. S. Hayward became, 
ever since has been, and now is the duly appointed, 
qualified and acting trustee of the above-named 
bankrupt’s estate ; 

(3) On said date of said filing of said petition, 
as hereinbefore set forth, said bankrupt had assets, 
among them being the sum of $2,534.76, assigned to 
H. E. Casey Company, and the sum of $1,025.35 
assigned to San Mateo Feed and Fuel Co.; 

(4) Said assignments were, and each of them 
was, made by said bankrupt to the respective as- 
signees within four months of the filing of the 
bankrupt’s petition to be adjudicated a bankrupt, 
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and said assignments were, and each of them was, 
without any consideration therefor ; 

(5) At the time of the making of said assign- 
ment by the [209] bankrupt to said H. E. Casey 
Company, said bankrupt was insolvent, and, at said 
time, said H. bk. Casey Company had reasonable 
eause to believe that said bankrupt was insolvent; 

(6) At the time of the making of said assign- 
ment by the bankrupt to said San Mateo Feed and 
Fuel Co., said bankrupt was insolvent, and, at said 
time, said San Mateo Feed & Fuel Co. had rea- 
sonable cause to believe that said bankrupt was 
insolvent ; 

(7) When said assignment was made to said 
H. KH. Casey Company the estate of said bankrupt 
was, and still is, depleted to the extent of $2,534.76 ; 

(8) When said assignment was made to said 
San Mateo Feed and Fuel Co., the estate of said 
bankrupt was, and still is, depleted to the further 
extent of $1,025.35; 

(9) By said assignment by said bankrunpt to said 
H. E. Casey Company said last mentioned company 
secured an undue advantage over other creditors of 
the same class who, like said last mentioned com- 
pany and said San Mateo Feed and Fuel Co. were, 
and are, unsecured creditors of said bankrupt; 

(10) By said assignment by said bankrupt to 
said San Mateo Feed and Fuel Co., said last men- 
tioned company secured an undue advantage over 
other creditors of the same class who, like said H. 
E. Casey Company were, and now are, unsecured 
creditors of said bankrupt; 
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(11) Upon the filling of said petition for said 
adjudication in said bankruptcy, each of the afore- 
said sums, which m fact and in law was held in 
trust by the respective assignees for the benefit 
of the estate of said bankrupt and all the creditors 
thereof, passed into the custody of the bankruptey 
court, and, upon the appointment and qualification 
of the aforesaid trustee in bankiuptey, passed to 
said last mentioned trustee to be admunistered 
herein as a part of the estate of said bankrupt; 

(12) Said H. E. Casey Company is holding said 
sum of $2,534.76 without color or right of title 
thereto or any part there- [210] of, except as a 
de facto trustee for the estate of said bankrupt and 
all the creditors thereof, and 

(13) Said San Mateo Feed and Fuel Co. is 
holding said sum of $1,025.35 without color or right 
of title thereto and/or any part thereof, except as 
a de facto trustee for the estate of said bankrupt 
and all the creditors thereof. 

The court, therefore, concludes as matters of 
law that: 

(1) Said trustee in Bankruptcy, G. 8. Hayward, 
is entitled to have turned over to the estate of said 
bankrupt the sum of $2,534.76 from said H. E. 
Casey Company and that said last mentioned com- 
pany should forthwith turn over to said last men- 
tioned trustee in bankruptey said sum of $2,534.76, 
and 

(2) Said trustee in bankrupt, G. S. Hayward, is 
entitled to have turned over to the estate of said 
bankrupt the sum of $1,025.35 by said San Mateo 
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Feed and Fuel Co., and said last mentioned com- 
pany should forthwith turin over to said last men- 
tioned trustee in bankruptey said sum of $1,025.35 ; 

It Hereby Is Ordered, Adjudged and Decreed 
that: 

(1) H. E. Casey Company forthwith turn over 
to G. 8. Hayward, as the duly appointed, qualified 
and acting trustee of the estate of the above-named 
bankrupt the sum of $2,534.76, and the whole 
thereof, and 

(2) San Mateo Feed and Fuel Co. forthwith 
turn over to G. S. Hayward, as the duly appointed 
qualified and acting trustee of the estate of the 
above-named bankrupt the sum of $1,025.35, and 
the whole thereof. 


Dated: December 27, 1943. 
BURTON J. WYMAN 
Referee in Bankruptcy 


[Endorsed]: Filed with Referee Feb. 25, 1944. 


[Endorsed]: Filed with Clerk Jul. 20, 1944. 
F211] 
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In the United States District Court, for the 
Northern District of California, Southern 
Division 

No. 34909-S 


In the Matter of 


JOSEPH LOUIS SCARDINO, 
Bankrupt. 


ORDER CONFIRMING PROCEEDINGS AND 
FINDINGS OF REFEREE 


Ordered : 

1. The proceedings and findings set forth in the 
Certificates and Reports of Referee on petition for 
review filed on behalf of H. E. Casey Company on 
February 25, 1944, and on petition for review filed 
on behalf of San Mateo Feed & uel Company on 
February 26, 1944, are approved and confirmed. 

2. The order of the Referee dated December 
27, 1943, requiring said petitioners to turn over to 
the trustee of the estate of the above-named bank 
rupt certain sums of money is hereby affirmed and 
adopted. 

3. It appearing that there was no actual fraud 
on the part of petitioners in accepting the prefer- 
ential payments complained cf by the trustee, and 
it appearing that they have not filed creditors 
elaims in said bankvuptey [212] proceeding, they 
will be permitted, if so advised, to file such claims 
within thirty days from the date hereof. Keppel 
v. Tiffin Savings Bank, 197 U. 8. 356; Page v. 
Rogers, 211 U. 8S. 575; Hair v. Byars, 92 (ae 
684. 
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4, ‘The record in the matter is returned to the 
Referee for further proceedings. 


Dated: October 13, 1944. 
A. F. ST. SURE 
United States District Judge 


[Endorsed]: Filed Oct. 13, 1944. [213] 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL TO CIRCUIT COURT 
OF APPEALS UNDER RULE 73(b) 


Notice is hereby given that San Mateo Feed & 
Fuel Co., a corporation, and H. E. Casey Company, 
a copartnership, hereby appeal to the United States 
Circuit Court of Appeals, for the Ninth Circuit, 
from that certain Order and Judgment made and 
entered in the above-entitled proceedings by the 
Honorable A. F. St. Sure, Judge of the above- 
entitled Court, on the 13th day of October, 1944, 
wherein and whereby said Court affirmed and 
adopted [214] the Order of Honorable Burton J. 
Wyman, Referee in Bankruptcy, dated December 
27, 1943, directing Appellants to turn over certain © 
moneys to G. 8S. Hayward, Trustee of the estate 
of the above-named Bankrupt, and returning to 
said Referee the aforesaid matter for further 
proceedings. 
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Dated at San Francisco, in said District, this 
10th day of November, 1944. 
SAN MATEO FEED & FUEL 
CO., a corporation, 
By F. E. HOFFMANN 
and 
ARTHUR P. SHAPES 
Its Attorneys 
H. E. CASEY COMPANGS 
a copartnership, 
By ERNEST J. TORREGANO 
and 
HUGH F. MULLIN, JR. 
Its Attorneys 
Appellants. 


[Endorsed]: Filed Nov. 10, 1944. [215] 


[Title of District Court and Cause. ] 
BOND ON APPEAL 


Whereas, San Mateo Feed & Fuel Co., a corpora- 
tion, and H. EK. Casey Company, a copartnership, 
the Appellants in the above proceeding, have ap- 
pealed to the United States Cireuit Court of Ap- 
peals, for the Ninth Cireuit, from an Order and 
Judgment made and entered on the 13th day of 
October, 1944, against said Appellants in said pro- 
ceeding in the above-entitled Court in favor of 
G. S. Hayward, as Trustee of the estate of the 
Bankrupt above-named. [216] 
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Now, Therefore, in consideration of the premises, 
and of such appeal, American Surety Company of 
New York, a corporation, organized and existing 
under and by virtue of the laws of the State of New 
York, and authorized to transact a surety business 
in the State of California, does hereby undertake 
and promises on the part of said Appellants, that 
said Appellants will pay all costs of said appeal 
which may be awarded against them if said Judg- 
ment of said District Court is affirmed or if said 
appeal is dismissed, together with such costs as said 
Appellate Court may award if said Judgment is 
modified, not exceeding the sum of Two Hundred 
Fifty and no/100 ($250.00) Dollars, to which 
amount it acknowledges itself bound. 

It Is Further Stipulated as a part of the fore- 
going bond that in case of the breach of any con- 
dition thereof, the above-named District Court may, 
upon notice of not less than ten (10). days to the 
undersigned surety, proceed summarily in said pro- 
ceeding or suit to ascertain the amount which said 
surety 1s bound to pay on account cf such breach, 
and return judgment therefor against..said surety 
and award execution therefor. | 
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Signed, sealed and dated this 9th day of Novem- 
ber, 1944. 
AMERICAN SURETY COM- 
PANY OF NEW YORK 
By Lee eA 
Res. Vice-Pres. 
Attest: 
[Seal ] B.D) Sein 
Resident Asst. Secretary. 
Bond #903454-K 
Premium $10.00 per annum. [217] 


State of California 
City and County of San Francisco—ss. 

On this 9th day of November, in the year one 
thousand nine hundred and forty-four before me, 
Thomas A. Dougherty, a Notary Public in and for 
said City and County, State aforesaid, residing 
therein, duly commissioned and sworn, personally 
appeared L. T. Platt and B. D. Sperry known to 
me to be the Resident Vice-President and Resident 
Assistant Secretary respectively of the American 
Surety Company of New York, the corporation de- 
scribed in and that executed the within and fore- 
going instrument, and known to me to be the per- 
sons who executed the said instrument on behalf of 
the said corporation, and they both duly acknowl- 
edged to me that such corporation executed the 


same. 


In Witness Whereof, I have hereunto set my 
hand and affixed my official seal, at my office, in 
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the said City and County of San Francisco, the 
day and year in this certificate first above written. 
[Seal] THOMAS A. DOUGHERTY 
Notary Public in and for the City and County of 
San Francisco, State of California. 
My Commission expires August 10, 1947. 


[Endorsed]: Filed Nov. 10, 1944. [218] 


[Title of District Court and Cause. ] 


DESIGNATION OF CONTENTS OF RECORD 
ON APPEAL UNDER RULE 75 (a) 


To the above-entitled Court, and to C. W. Calbreath, 
Esq., Clerk of said Court, and to G. 8. Hay- 
ward, as Trustee of the Estate of the above- 
named Bankrupt, and to Max H. Margolis, 
Esq., her attorney: 


Come now San Mateo Feed & Fuel Co., a corpora- 
tion, and H. EK. Casey Company, a copartnership, 
Appellants herein, and, in accordance with Rule 
75(a) of the Federal Rules of Civil Pro- [219] 
cedure, designate the following as the portions of 
the record, proceedings and evidence to be contained 
in the Record on Appeal, notice of which said Ap- 
peal was heretofore filed herein on the 10th day of 
November, 1944, viz: 

1. Order of Adjudication. 

2. Trustce’s Petition for Turnover Order and 


Order to Show Cause issued thereon, dated April 
2, 1943. 
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3. Answer of H. E. Casey Company to said 
Petition for Turnover Order. 

4. Answer of San Mateo Feed & Fuel Co. to 
said Petition for Turnover Order. 

5. Order on Petition of Trustee and Order to 
Show Cause based thereon, dated September 195, 
1943. 

6. Certificate and Report of Referee on Fetie 
tion for Review of Referee’s Order of September 
15, 1943, (which includes said Petition for Review 
and the Affidavit of Bankrupt, dated September 
23, 1945, in support thereof). 

7. Order of District Judge, made on October 
4, 1943, upon said Referee’s Certificate and Report 
on Petition for Review of Referee’s Order of 
September 15, 1943. 

8. Notice of further hearing of Trustee’s Peti- 
tion for a Turnover Order, dated November 8, 1943. 

9. Order (of Referee) directing San Mateo Feed 
& Fuel Co. and H. E. Casey Company to turn over 
certain moneys to Trustee, dated December 27, 1943. 
10. Certificate and Report of Referee on Peti- 
tion for Review filed on behalf of San Mateo Feed 
& Fuel Co. on February 26, 1944, (which includes 
a transcript of all the evidence adduced before said 
Referee upon said Trustee’s Petition for Turnover 
Order at both the original and at the further hear- 
ing thereof, together with the said Petition for 
Review filed [220] February 26, 1944. 

11. Petition for Review (of Referee’s Order of 
December 27, 1943) filed by H. E. Casey Company, 
a copartnership, on February 25, 1944. 
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12. Order Confirming Proceedings and Findings 
of Referee (made by District Judge), dated Oc- 
tober 13, 1944. 

13. Trustee’s Exhibit No. 1, dated April 2, 1943. 

14. (Appellants’) Notice of Appeal, dated No- 
vember 10, 1944. 

15. (Appellants’) Bond on Appeal. 

16. This Designation of Contents of Record on 
Appeal. 


Dated: November 17, 1944. 
Respectfully submitted, 
Oe 1S, EO FE MEIN 
and 
ARTHUR P. SHAPRO 
Attorneys for Appellant, San Mateo Feed & Fuel 
Co., a corporation 
HUGH F. MULLIN, JR. 
and 
ERNEST J. TORREGANO 
Attorneys for Appellant, H. E. Casey Company, a 
copartnership. 


[Endorsed]: Filed Nov. 17, 1944. [221] 
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[Title of District Court and Cause. ] 


APPELLEE’S DESIGNATION OF ADDE 
TIONAL PORTIONS OF THE RECORD 
ON APPEAL UNDER RULE 75(a) 


To the Above Entitled Court, and to C. W. Cal- 
breath, Esq., Clerk of Said Court, and to F. E. 
Hoffman and Arthur P. Shapro. Esqs., At- 
tornevs for Appellant, San Mateo Feel & Fuel 
Company, and to Hugh F. Mullin, Jr. and 
Ernest J. Torregano, Esqs., Attorneys for Ap- 
pellant H. E. Casey Company: 


Comes now G. 8. Hayward, Trustee of the estate 
of Joseph Louis Seardino, the Bankrupt above 
named, Appellee herein, and, in accordance with 
Rule 75 (a) of the Federal Rules of Civil Procedure 
and designates the following as the portions of the 
record, [222] proceedings and evidence to be con- 
tained in the Record on Appeal notice of which 
said appeal has heretofore been filed by appellants 
on the 10th day of November, 1944, as follows: 

1. Reporter’s Transcript of Examination Under 
21(a) which is a portion of Number 6 of Appel- 
lant’s Designation of Contents of Record on Ap- 
peal under Rule 75(a) and which said Reporter’s 
Transcript is a portion of the Record handed up 
with the Certificate and Report of Referee on Peti- 
tion for Review of Referee’s Order of September 
15, 1943; 
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2. This designation of additional portions of the 
Record on Appeal dated November 27, 1944. 
Respectfully submitted, 
MAX H. MARGOLIS 
Attorney for Trustee 
Receipt of a copy of the foregoing Appeliee’s 
Designation of Additional Porticns of the ixecord 
on Appeal under Rule 75(a) is hereby acknowledged 
this 27th day of November, 1944. 
FY, EK, HOF REMAN 
ARTHUR P. SHAPR® 
Attorneys for Appellant, San Mateo Feed and Fuel 
Co., a corporation 
HUGH F.PU LLIN, Jin. 
ERNEST J. TORREGANO 
Attorneys for Appellant H. E. Casey Conrpany, a 
copartnership. 


[Endorsed]: Filed Nov. 28, 1944. [223] 


—_——— 


District Court of the United States, 
Northern District of California 


CERTIFICATE OF CLERK TO TRANSCRIPT 
OF RECORD ON APPEAL 


I, C. W. Calbreath, Clerk of the District Court 
of the United States, for the Northern District of 
California, do hereby certify that the foregoing 
pages, numbered from 1] to 223, inclusive, contain 
a full, true, and correct transcript of the reccids 
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and proceedings in the matter of Joseph Louis 
Scardino, Bankrupt, No. 34909 8, as the same now 
remain on file and of record in my office. 

I further certify that the cost of preparing and 
certifying the foregoing transcript of record on 
appeal is the sum of Thirty-two and 40/100 Dollars 
and that the said amount has been paid to me by 
the Attorney for the appellant herein. 


In Witness Whereof, I have hereunto set my 
hand and affixed the seal of said District Court at 
San Francisco, California, this 15th day of De- 
eember, A. D. 1944. 

[Seal ] C. W. CALBREATH 

Clerk 
E. H. NORMAN 
Deputy Clerk [224] 


[Endorsed]: No. 10948. United States Cireuit 
Court of Appeals for the Ninth Cirenit. San 
Mateo Feed & Fuel Company, a corporation, and 
H. KE. Casey Company, a copartnership, Appellants, 
vs. G. S. Hayward, as Trustee in the Matter of 
Joseph Louis Scardino, Bankrupt, Appellee. Tran- 
script of record. Upon Appeal from the District 
Court of the United States for the Northern Dis- 
trict of California, Southern Division. 


Filed December 15, 1944. 
PAUL P. O’BRIEN 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Cireuit. 
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In the United States Circuit Court of Appeals 
for the Ninth Circuit 


No. 10948 


SAN MATEO FEED & FUEL CO., a corporation, 
and H. KE. CASEY COMPANY, a copartner- 
ship, 

Appellants, 
VS. 


G. S. HAYWARD, Trustee of the Estate of 
JOSEPH LOUIS SCARDINO, Bankrupt, 
Appellee. 


CONCISE STATEMENT OF POINTS TO BH 
RELIED UPON BY APPELLANTS ON 
APPEAL UNDER RULE 19(6) 


Come now San Mateo Feed & Fuel Co., a cor- 
poration, and H. KE. Casey Company, a copartner- 
ship, Appellants herein, and in accordance with 
Rule 19(6) of the above-entitled Court specify the 
following as a concise statement of the points on 
which said Appellants intend to rely on the Appeal 
heretofore perfected from the Order made and 
entered by Hon. A. F. St. Sure, Judge of the 
United States District Court for the Northern Dis- 
trict of California, on the 13th day of October, 
1944, and more particularly specified and described 
in the Notice heretofore filed with the Clerk of said 
District Court on the 10th day of November, 1944, 
Viz: 

That that Order of the District Judge entered on 
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the 13th day of October, 1944, by which he con- 
firmed and approved the Order of the Referee in 
Bankruptcy herein made on the 27th day of De- 
cember, 1943, wherein and whereby Appellants, San 
Mateo Feed & Fuel Co., a corporation, and H. E. 
Casey Company, a copartnership, were respectively 
cirected to tur over to Appellee the respective 
sums of $1025.35 and $2534.76 was and is casomegme 
and contrary to law, in that: 

(a) The said Order herein appealed from is not 
supported by and is contrary to the evidence ad- 
duced by Appellants and by Appellee upon the hear- 
ing and upon the further hearing of said Appellee’s 
Petition for Turnover Order (filed April 2, 1943). 

(b) That the Findings of said Referee con- 
tained in his said Order dated December 27, 1943, 
to wit: Findings numbered (3), (4), (6), (8), C10), 
(11) and (18) thereof, are not supported by and 
are contrary to the evidence adduced by Appellants 
and by said Appellee upon the afcresaid hearing 
and further hearing of said Trustee’s Petition for 
Turnover Order. 

(c) That said Trustee’s Petition for Turnover 
Order (filed April 2, 1943) does not state facts 
sufficient to warrant the granting by said District 
Court to Appellee of the relief therein praved for 
and/or the relief granted to Appellee by said Ref- 
eree’s Order dated December 27, 1943. 

(d) That said Referee improperly received and 
considered as evidence against Appellants, upon the 
said hearing and further hearing of said Petition 
for Turnover Order all of the records of the bank- 
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ruptcy proceeding, including the Bankrupt’s Sched- 
ule and the Ex Parte Affidavit filed by the Bank- 
rupt in support of the Trustee’s Petition for Re- 
view of said Referee’s original Order (dated Sep- 
tember 15, 1943) made upon said Petition for Turn- 
over Order, in that both said Schedule and said 
Affidavit were not binding and constituted hearsay 
as against Appellants. 

(e) That all of the evidence adduced upon the 
said hearing and further hearing of said Petition 
for Turnover Order was insufficient to warrant the 
District Court in granting to Appellee the relief 
contained in said Referee’s Order dated December 
27, 1943. 

(f) That the evidence adduced upon said hear- 
ing and further hearing upon said Petition for 
Turnover Order shows affirmatively, and contrary 
to the Findings of said Referee contained in said 
Order dated December 27, 1948, that the assignment 
of said respective sums of $1025.35 and $2534.76 
to Appellants by the Bankrupt was made more than 
four months prior to the commencement of said 
bankruptcy proceedings and was made for a present 
valuable and adequate consideration; and that even 
if made within said four months period, said assign- 
ment was then made to Appellants for a current 
valuable and adequate consideration. 

(g) That it affirmatively appears from the evi- 
dence adduced upon said hearing and further hear- 
ing upon said Petition for Turnover Order, and 
contrary to the Findings of said Referee contained 
in his said Order dated December 27, 1943, that in 
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and by the aforesaid assignments of the aggregate 
sum of $3560.11 to Appellants said Bankrupt’s 
estate was not depleted to that extent, or at all, and 
that said assignment did not enable Appellants to 
secure an undue advantage over other creditors of 
said Bankrupt of the same class; and more par- 
ticularly, that Appellants were at all of the times 
herein mentioned secured rather than unsecured 
creditors of said Bankrupt. 

(h) ‘That it does not appear from the evidence 
adduced upon the said hearing and further hearing 
of said Petition for Turnover Order, nor is it a fact 
that at the time of the making of said assignment of 
said aggregate sum of $3560.11 to Appellants by 
said Bankrupt, said Bankrupt was then and there 
insolvent nor that Appellants, or either of them, 
then had reasonable cause to believe that said Bank- 
rupt was insolvent. 

(i) That it does not appear from the evidence 
adduced upon the said hearing and further hearing 
of said Petition for Turnover Order, that the assets 
in the hands of the Appellee were insufficient to pay 
in full all of the claims of creditors filed, approved 
and allowed against said Bankrupt’s estate. 
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Dated at San Francisco, California, this 15th 
day of December, 1944. 
PF. E. HOFFMANN 
and 
ARTHUR P. SHAPRO 
Attorneys for Appellant, San Mateo Feed & Fuel 
Co., a corporation 
HUGH F. MULLINS, JR. 
and 
ERNEST J. TORREGANO 
Attorneys for Appellant, H. E. Casey Company, a 
copartnership. 


Receipt of copy of the within document is hereby 
admitted this 28th day of Dec., 1944. 
MAX H. MARGOLIS OK 


Attorney for Appellee 


[indorsed]: Filed Dec. 28, 1944. Paul P. 
O’Brien, Clerk. 


